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Title  28 — ^Judicial  Administration 
CHAPTER  I— DEPARTMENT  OF  JUSTICE 

PART  42— NONDISCRIMINATION;  EQUAL 
EMPLOYMENT  OPPORTUNITY;  POLI¬ 
CIES  AND  PROCEDURES 

Nondiscrimination  in  Federally-Assisted 
Crime  Control  and  Juvenile  Delinquency 
Programs 

AGENCY:  Department  of  Justice/Law 
Enforcement  Assistance  Administration 
(LEAA). 

ACTION:  Final  rule. 

SUMMARY:  LEAA  is  adopting,  with 
amendments,  rules  proposed  on  Novem¬ 
ber  23,  1976  (41  PR  51762) ,  to  implement 
the  nondiscrimination  provisions  of  the 
Crime  Control  Act  of  1976  (Pub.  L.  94- 
503,  90  Stat.  2407)  and  the  Juvenile  Jus¬ 
tice  and  Delinquency  Prevention  Act  of 
1974,  as  amended  (Pub.  L.  93-415,  88 
Stat.  1109,  as  amended  by  Pub.  L.  94- 
503,  90  Stat.  2425),  and  to  Implement 
Section  521  (d)  of  the  Crime  Control  Act, 
requiring  LEAA,  within  120  days  of  en¬ 
actment,  to  promulgate  timetables  for 
civil  rights  complaint  investigations  and 
compliance  reviews. 

EFFECTIVE  DATE:  These  rules  are  ef¬ 
fective  immediately  upon  signature  in 
order  to  comply  with  the  120-day  re¬ 
quirement  noted,  supra. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT:  Thomas  J.  Madden,  General 
Counsel,  LEAA  (202)  376-3691. 

SUPPLEMENTARY  INFORMATION: 

In  the  Introduction  to  the  proposed 
regulations,  LEAA  specifically  invited 
comment  on  ten  Issues.  Several  related 
to  Interpretation  of  the  Crime  Control 
Act,  some  were  proposed  revisions  of  the 
previous  regulations,  and  others  were 
policy  questions  concerning  the  admin¬ 
istration  of  the  Act  and  the  regulations. 

The  comments  received  were  numer¬ 
ous  and  helpful.  The  Issues  drawing  the 
most  attention  were  the  definition  of 
“service  population”  in  proposed  S  42.206 
(b)(1),  and  the  complaint  investigation 
timetables  proposed  in  §  42.205.  Com¬ 
ments  were  sent  by  a  wide  variety  of  ob¬ 
servers  and  participants  in  the  LEAA 
program:  State  criminal  justice  plan¬ 
ning  agencies,  public  Interest  groups, 
civil  rights  organizations.  State  and  local 
units  of  government,  a  diverse  number  of 
LEAA  recipients  in  the  criminal  justice 
commimity,  including  many  State  de¬ 
partments  of  corrections,  and  Members 
of  Congress.  After  a  thorough  and  care¬ 
ful  analysis  of  their  comments  and  fur¬ 
ther  consideration,  LEAA  has  revised  the 
regulations  in  a  number  of  places. 

An  anal3rsis  of  the  comments  and 
changes  follows.  The  ten  Issues  high¬ 
lighted  for  comment  are  addressed  first, 
followed  by  a  sectlon-by-sectlon  analysis 
of  all  other  comments  and  amendments. 

Complaint  Investigation  and 
Compliance  Review  Timetables 

The  great  majority  of  commenters  on 
this  issue  felt  the  proposed  complaint 
processing  timetable  was  too  long.  After 
an  analysis  of  the  cwnments,  LEAA  has 


substantially  revised  S  42.205  to  shorten 
the  complaint  processing  timetables  by 
40  days  (from  255  to  215)  where  on-site 
investigation  is  not  required,  and  45  days 
(from  285  to  240)  where  an  on-site  in¬ 
vestigation  is  required. 

The  reductions  are  largely  the  result 
of  two  changes  in  the  proposed  method 
of  investigation.  The  first  change,  as 
reflected  in  the  definition  of  “investiga¬ 
tion”  in  §  42.202(d)  and  in  the  time¬ 
tables,  at  §  42.205(c)  (3)  (ill) ,  removes  the 
implication  in  the  proposed  regulations 
that  LEAA  would  engage  in  voluntary 
compliance  efforts  in  every  case  and 
could  result  in  an  additional  30 -day  re¬ 
duction  in  time.  The  new  regulations  now 
limit  compliance  efforts  to  a  30-day  pe¬ 
riod,  and  specify  that  LEAA  will  attempt 
to  negotiate  compliance  during  that  i>e- 
riod  only  if  it  is  likely  to  succeed  and 
only  when  the  recipient  requests  it  to  do 
so.  In  those  cases  where  a  determination 
of  non-compliance  is  made,  triggering  a 
letter  to  the  chief  executive,  voluntary 
compliance  efforts  may  take  place  dur¬ 
ing  the  statutory  90 -day  period  for 
securing  compliance.  See  §§42.211  and 
42.212. 

The  other  change  facilitating  the  re¬ 
duction  of  the  proposed  timetables  was 
placement  of  the  recipient’s  oppor¬ 
tunity  to  make  a  documentary  submis¬ 
sion  earlier  in  the  process.  The  proposed 
regulations  provid^  the  opportunity  at 
the  end  of  the  Investigation,  after  the 
recipient  had  received  LEAA’s  recom¬ 
mendations  for  compliance.  Upon  re¬ 
view,  LEAA  believed  that,  besides 
prolonging  the  Investigatory  process,  it 
would  also  impair  the  eflBciency  of  the 
investigation.  A  recipient  could  render 
the  investigation  preceding  the  findings 
letter  meaningless  by  withholding  its 
documentary  response  until  after  receipt 
of  the  letter.  To  meet  the  statutory  re¬ 
quirement  to  provide  an  opportunity  for 
a  documentary  submission,  therefore,  the 
final  regulations  offer  the  recipient  the 
opportunity  to  submit  documents  at  any 
time  prior  to  receipt  of  the  findings  let¬ 
ter.  TTus  change  will  shorten  the  inves¬ 
tigative  process,  enhance  the  quality  of 
the  investigation,  and  provide  a  recip¬ 
ient  full  opportimity  to  rebut,  deny,  or 
otherwise  respond  to  the  allegations  in 
the  complaint. 

A  new  processing  mechanism  has  be«i 
established  with  logging  and  tracking 
procediues  which  will  make  the  inves¬ 
tigative  process  work  with  increasing  ef¬ 
ficiency.  The  regulations  as  now  adopted 
will  require  Investigation  of  aU>  com¬ 
plaints  to  be  completed  within  the  time 
periods  specified.  In  a  tsrpical  case,  the 
time  periods  will  be  used  as  follows: 

Upon  the  receipt  of  a  complaint,  the 
complaint  will  be  docketed  and  the  com¬ 
plainant  sent  a  letter  of  acknowledgment. 
An  initial  review  will  be  made  to  verify 
funding  and  resolve  any  jurisdictional 
problems.  Once  jurisdiction  is  deter¬ 
mined,  the  complainant  and  respondent 
will  be  notified.  A  detailed  Intendew  will 
be  held  with  the  ccmiplainant.  Thereaf¬ 
ter,  the  actual  investigation  will  be  ini¬ 
tiated,  at  the  maximum,  within  21  days. 
LEAA  will  then  draft  and  mail  inter¬ 


rogatories  to  the  respondent,  including 
notice  of  allegations  and  a  notice  of  the 
right  to  make  a  documentary  submis¬ 
sion,  Hiereafter,  the  respondent  will  have 
a  period  of  time  to  reply.  Then,  addi¬ 
tional  followup  investigations,  case  anal¬ 
ysis  and  draft  of  Initial  findings  and 
recommendations  will  be  accomplished. 
If  on-site  review  is  necessary,  this  in¬ 
vestigation  period  may  take  a  maximum 
of  175  days.  Field  visits  may  include  in¬ 
terviews  with  complainant,  respondent 
and  other  witnesses;  statements  and  fur¬ 
ther  documentary  submissions  may  be 
required  as  well  as  a  review  of  records 
and  files  to  verify  data.  If  an  on-site 
review  is  not  required,  the  time  period 
will  be  reduced  to  150  days.  Upon  com¬ 
pletion  of  the  investigation,  a  letter  of 
findings  and  recommendations  will  be 
sent  to  the  respondent.  Thirty  (30)  days 
have  been  allotted  for  a  response  from 
the  respondent  to  negotiate  voluntary 
compliance.  Fourteen  (14)  days  thereaf¬ 
ter,  the  Administrator  of  LEAA  will  make 
a  determination  of  compliance  or  non- 
compliance  and  the  complaint  investiga¬ 
tion  will  be  at  an  end. 

With  the  limited  resources  now  avail¬ 
able  ^  and  an  inventory  of  approximately 
325  *  cases,  the  caseload  for  the  inventory 
alone  will  be  a  minimum  of  40.6  cases  per 
investigator  during  the  first  seven  or 
eight  months  following  the  issuance  of 
these  regulations.  The  investigation  of 
the  inventory  cases  must  be  completed 
within  171  days  where  no  on-site  investi¬ 
gation  is  required  and  196  days  where 
on-site  work  is  required.  This  will  allow 
an  investigator  to  spend  no  more  than 
4.2  days  (no  on-site)  and  4.8  days  (on¬ 
site)  on  each  case.  Based  on  current  ex¬ 
perience,  it  is  also  estimated  that  an 
additional  160  complaints  will  be  received 
during  this  Initial  eight-month  period. 
LEAA  believes  that  no  further  reduction 
in  the  time  period  can  therefore  be  made 
at  this  time.  Because  of  the  many  other 
civil  rights-related  functions  performed 
by  LEAA,  no  other  qualified  personnel 
can  be  allocated  to  complaint  investiga¬ 
tions  within  the  near  future.  Civil  rights- 
related  functions  include  not  only  inves- 


» There  are  currently  26  permanent  posi¬ 
tions  in  the  LEAA  Office  of  Civil  Rights.  Of 
these,  17  persons  are  assigned  directly  to  the 
Investigative  process:  There  are  two  part- 
time  supervisor/investigators,  one  full-time 
supervisor,  and  seven  full-time  investigators. 
A  total  of  eight  person  years  for  full-time 
Investigative  capability  is  therefore  provided. 
There  are  also  two  clericals  who  provide  sec¬ 
retarial  support;  one  administrative  aide  who 
dockets  complaints  and  handlps  Initial  proc¬ 
essing;  three  attorneys  who  review  com¬ 
plaints  to  resolve  questions  of  Jurisdiction 
and  legal  sufficiency  and  assist  the  investi¬ 
gators  in  preparing  findings,  determinations, 
and  letters  to  the  chief  executives  of  the 
State  and  local  governments;  one  clerical  who 
provides  the  legal  staff  with  secretarial  sup¬ 
port. 

*  This  includes  263  complaints  under  active 
investigation,  28  complaints  in  litigation  and 
34  complaints  which  have  been  referred  to 
other  agencies.  Pursuant  to  §{  42.305(e)  (6) 
and  42317(a) .  where  these  complaints  In  liti¬ 
gation  and  referral  do  not  result  in  timely 
resolution,  the  administrative  investigation 
wUl  be  resumed. 
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ligations  and  reviews  to  Insure  compli¬ 
ance  with  civil  rights  requirements,  but 
also  Include  afiSrmative  action,  sucdi  as 
providing  technical  assistance  to  recipi¬ 
ents  of  IjEAA  funds  for  the  development 
of  methods  to  assure  compliance  with 
civil  rights  laws,  and  the  monitoring  of 
recipients  whose  compliance  has  been 
seciired.  In  addition,  civil  rlghts-related 
proposals  and  contracts  developed  by 
other  ofiSces  of  LEAA  are  reviewed  to  in¬ 
sure  that  they  are  in  consonance  with 
Federal  civil  rights  policies  and  practices. 

LEAA  also  conducts  preaward  compli¬ 
ance  reviews,  analyzing  discretionary  and 
juvenile  justice  grants  in  excess  of  $500,- 
000  to  determine  the  existence  of  possible 
civil  rights  problems.  Such  reviews  may 
also  be  conducted  on  grant  applications 
of  lesser  amounts  where  warranted; 
where  appropriate,  negotiations  will  be 
conduct^  with  prospective  grantees  to 
attach  special  conditions  to  the  grants 
or  contracts  in  order  to  resolve  the  civil 
rights  pnrtjlems. 

LEAA  will  continuously  monitor  the 
new  processing  procedures  with  the  view 
to  reducing  the  now-established  time  pe¬ 
riods.  As  the  backlog  is  erased,  a  shorten¬ 
ing  of  the  time  periods  set  forth  in  these 
regulations  should  occur.  Within  the  next 
eight  months,  LEAA  will  reexamine  the 
time  periods  and  it  is  expected  that  the 
average  time  period  for  the  complaint 
investigation  will  be  significantly  re¬ 
duced.  At  that  time,  LEAA  will  have  com¬ 
pleted  the  first  full  eight  months  of  the 
complaint  investigating  and  review  cycle. 
LEAA  will,  diiring  that  eight-month  pe¬ 
riod.  be  gathering  data  on  the  person 
hours  required  to  process  complaints  im- 
der  the  new  procedures.  This  data  will 
assist  LEAA  in  making  appropriate 
amendments  to  these  regulations. 

Creed  and  Religion 

No  substantive  comments  were  re¬ 
ceived  on  the  proposal  to  equate  the 
meaning  of  the  term  “religion”  under  the 
Crime  Control  Act  with  the  term  “creed” 
imder  the  Juvenile  Justice  Act.  The  pro¬ 
posal  to  define  both  terms  as  provided  in 
§  42.202(1)  is,  therefore,  adopted. 

Height  Gthdeline 

Of  the  few  comments  received  on  the 
proposed  revision  of  the  LEAA  Minimum 
Height  Guideline,  two  criticized  the  im¬ 
plied  presumption  that  all  minimum 
height  requirements,  in  every  commu¬ 
nity,  are  discriminatory.  LEAA  is  im- 
aware  of  any  jurisdiction  where  women, 
Aslan- Americans,  or  Hlspanics  are  of  the 
same  average  height  as  white  males. 
Nevertheless,  IjEAA  did  not  intend  to 
state  the  proscription  in  §  42.203(d)  as 
a  presumption.  To  remove  this  implica¬ 
tion,  therefore,  the  comma  following  the 
phrase  ••minimum  height  requirement” 
in  the  first  sentence  of  proposed  !  42.203 
(d)  has  been  deleted. 

Two  other  commenters  believed  that 
the  •‘business  necessity”  test  stated  in 
Robinson  v.  Lorillard,  444  F.  2d  791  (4th 
Clr.  1971),  and  adopted  In  the  previous 
guideline  should  have  been  retained.  As 
noted  In  the  Introduction  to  the  proposed 
regulations  at  41  FR  51762,  the  comis 
examining  the  minimum  height  issue 


have  not  applied  this  test.  See  Mieth  v. 
Dotfiard,  418  F.  Supp.  1169  (MJD.  Ala. 
1976) ;  LVLAC  v.  Santa  Ana,  410  F.  Supp. 
873  (CJ5.  Cal.  1976);  and  Officers  far 
Justice  V.  Civil  Service  Commission,  395 
P.  Supp.  378,  380  (NX).  CaL  1975) .  Ac¬ 
cordingly,  the  proposed  revision  of  the 
minimum  height  guideline  is  adopted  as 
final. 

In  response  to  several  other  comments 
and  after  further  consideration,  LEAA 
has  also  specified  that  discriminatory 
minimum  weight,  as  well  as  minimum 
height,  requirements  violate  this  subpart, 
unless  they  have  been  validated  in  ac¬ 
cordance  with  the  Department  of  Justice 
Guidelines  on  Employee  Selection  Pro¬ 
cedures. 

The  first  part  of  the  first  sentence  of 
§  42.203(d)  has,  therefore,  been  amended 
to  read  ••The  use  of  a  minimum  height  or 
weight  requirement  which  operates  to 
disproportionately  exclude  wwnen  and 
persons  of  certain  national  origins  •  •  •.” 

Compliance  with  Preliminary 
Injunction 

LEAA  requested  comment  on  whether 
susiiended  payments  to  a  recipient 
should  be  resumed  upon  the  rec^ient's 
compliance  with  a  preliminary  injunc¬ 
tion,  In  light  of  the  statutory  require¬ 
ment  that  payment  could  be  resumed 
upon  a  recipient’s  compliance  with  the 
•‘final  order  or  judgment”  of  a  court. 
Several  observers  evidently  believed  their 
comments  were  requested  on  whether  a 
preliminary  finding  of  discrimination 
should  trigger  the  fimd  termination 
process.  In  accord  with  the  direction  of 
the  statute.  LEAA  wlH  initiate  that  proc¬ 
ess  only  upon  receipt  of  notice  of  those 
findings  made  after  ••notice  and  oppor¬ 
tunity  for  a  hearing.”  Findings  rendered 
after  procedures  not  meeting  that  pro¬ 
viso  will  not  result  in  the  initiation  of 
the  fimd  termination  process. 

Most  comments  on  the  Issue  of 
whether  compliance  with  a  preliminary 
injunction  should  be  compliance  with  a 
•‘final  order”  for  the  purpose  of  resuming 
pasrment  of  suspended  funds  felt  It 
should  not  be.  The  majority  of  comment¬ 
ers  believed,  and  LEAA  agrees,  that  the 
spirit  of  the  Act  dictates  a  policy  of  sus¬ 
pension  or  termination  until  the  recipi¬ 
ent  complies  with  a  full  order  of  affirma¬ 
tive  relief  designed  to  resolve  the  pat¬ 
tern  or  practice  of  discrimination  at 
issue. 

Accordingly,  only  where  (1)  the  order 
addresses  all  substantial  outstanding  is¬ 
sues,  and  (2)  the  recipient’s  compliance, 
as  defined  in  §  42.213(b),  brings  it  into 
compliance  with  S  518(c)  of  the  Act,  will 
payment  of  previously  suspended  funds 
resume. 

Service  Population 

In  proposed  S  42.206  (b>.  LEAA  pro¬ 
posed  to  make  the  disparity  between  the 
percentage  of  minorities  in  the  recipi¬ 
ent’s  workforce  and  the  percentage  in 
its  “service  population”  a  factor  in  se¬ 
lecting  recipients  for  compliance  re¬ 
views.  IjEAA  specifically'  invited  c(»n- 
ment  on  the  definlUim  of  “service  popu¬ 
lation”  in  this  context. 


This  issue  generated  the  most  com¬ 
ment  of  any  section  of  the  regulations. 
The  great  majority  of  the  departments 
of  corrections  responding  to  our  invita¬ 
tion  for  comment  asked  that  minority 
representation  on  their  workforces  be 
measured  in  the  same  way  as  minority 
representati(Hi  on  the  w‘orkforces  of 
courts  and  police  departments.  A  repre¬ 
sentative  of  the  California  Correctional 
Officers  Association  and  the  Peace  Of¬ 
ficers’  Research  Association  of  CTalifor- 
nia  noted  that  the  definition  of  “service 
population”  in  Subpart  E  shifted  focus 
from  the  principle  of  equal  employment 
opportunity  to  “a  notion  that  the  race 
or  sex  of  an  employee  is  job-related  to 
the  work  the  employee  is  performing  for 
the  service  population.  (TThis  shift  in 
focus)  suggests  that  a  particular  per¬ 
centage  of  minorities  or  women  in  the 
correctional  officer  workforce  is  some¬ 
how  required  to  do  an  adequate  job  in 
guarding  and/or  supervising  the  in¬ 
mates.”  No  empirical  evidence  support¬ 
ing  this  notion  was  offered  to  IjEAA 

The  director  of  the  Viigdnla  Depart¬ 
ment  of  Corrections  criticized  the  ra¬ 
tionale  behind  the  previous  definition: 

% 

It  would  appear  to  be  more  proper  to  as¬ 
sert  that  a  staff  makeup  proportionate  to  the 
makeup  ol  the  general  civilian  population  la 
more  rational  since  Inmates,  of  a  protected 
minority  or  otherwise,  must  return  someday 
to  the  general  civilian  population.  To  afford 
Inmates  the  supposed  benefit  of  a  staff  not 
representative  of  the  real  world  seems  des¬ 
tined  to  delude  Inmatee  Into  false  expecta¬ 
tions  about  the  free  world. 

For  the  above  reasons,  and  the  reitera¬ 
tion  by  a  number  of  commenters  of  the 
reasons  listed  in  the  Introduction  to  the 
prc^xised  regulations  (41  FR  51762), 
LEAA  has  decided  to  define  the  relevant 
p<Y>ulation  the  same  for  correctional  fa¬ 
cilities,  courts,  and  law  enforcement 
agencies. 

Opinion  was  divided  on  which  popula¬ 
tion  should  be  the  relevant  measure  of 
disparity.  Some  observers  believed  the 
geographical  area  served  by  the  ag^cy 
in  question  should  be  the  relevant  popu¬ 
lation;  others  favored  the  population 
variously  defined  as  the  “relevsmt  labor 
market,”  “applicant  pool,”  or  “recruiting 
area.”  LEAA  believes  that  the  term 
“relevant  labor  market”  best  describes 
the  population  to  which  the  employer's 
workforce  should  be  compared.  Although 
this  market  may  often  be  the  same  as 
the  geographical  area  served,  LULAC  v. 
Santa  Ana,  410  F.  Supp.  873  (C.D.  Cal. 
1976),  it  is  fiexible  enough  to  address 
those  situations  where  recruiting  is  ac¬ 
tually  done  in  jurisdictions  other  than 
the  one  served  by  the  agency  in  question, 
Davis  V.  Washington,  348  F.  Suiip.  15 
(DJD.C.  1972).  LEAA  will,  accordingly, 
define  the  “relevant  labor  market”  of 
each  recipient  investigated  or  reviewed 
on  a  case-by-case  basis. 

IherefOTe,  the  term  “relevant  labor 
market”  is  substituted  for  the  term  “serv¬ 
ice  pi^ulation”  in  $  42.206(b)  (1) . 

In  addition,  §  42.302(f)  and  the  first 
sentence  of  §  42.306(b)  In  Subpcut  E  of 
the  LEAA  Nondiscrimination  Regula¬ 
tions.  28  CFR  42.301  et  seq.,  are  dieted. 
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Section  42.302(g)  is  redesignated  §  42.302 

(f). 

Referral  to  Attorney  General 

ITie  Administration  Invited  c<Mnment 
on  whether,  and  in  what  circumstances, 
a  matter  could  be  referred  to  the  At¬ 
torney  General  for  litigation.  A  number 
of  commenters  took  exception  to  the  term 
“referral”  Itself,  believing  it  connoted  a 
relinquishment  of  jurisdiction.  These  ob¬ 
servers,  Including  Congressman  Peter 
Rodino,  Clialrman  of  the  House  Judiciary 
Committee,  believed  that,  regardless  of 
whether  LEAA  requested  the  Attorney 
General  to  sue  a  recipient,  it  had  to  re¬ 
tain  administrative  jurisdiction  over  the 
matter.  Chairman  Rodino,  in  a  letter 
dated  December  20,  1976,  cautioned  that 
“it  is  not  appropriate  for  LEAA  to  refer 
cases  to  the  Civil  Rights  Division  or  other 
Federal  or  State  agencies  without  moni¬ 
toring  the  case  for  prompt  resolution.” 
If  the  Attorney  General  responds  to  our 
request  and  initiates  suit,  however, 
LEAA’s  ability  to  “promptly”  resolve  the 
matter  administratively  is,  for  very  prac¬ 
tical  reasons,  limited.  The  Civil  Rights 
Division  of  the  Department  of  Justice  has 
advised  us  that,  in  many  instances,  the 
initiation  of  independent  administrative 
proceedings  by  LEAA  may  jeopardize  the 
litigation.  Forcing  a  recipient  to  defend 
itself  in  two  foriuns  simultaneously  would 
require  an  imnecessary  delay  and  dupli¬ 
cation  of  effort.  It  would,  moreover,  raise 
a  sid>stantial  likelihood  of  a  defendant’s 
request  for  and  the  court’s  granting  of  a 
stay  of  the  Utigation  pending  the  conclu¬ 
sion  of  ^e  administrative  process. 
Should  this  occur,  LEAA  will  be  forced 
to  forego  one  vdfy  significant  method  of 
enforcement  and  will  be  denied  the  sub¬ 
stantial  equitable  and  legal  powers  avail¬ 
able  through  the  court  that  are  not  avail¬ 
able  to  an  administrative  law  judge. 

To  Implement  the  policy  of  the  C^ime 
Control  Act  and  to  utilize  the  authority 
of  the  court,  LEAA  has  added  a  new 
paragraph  to  proposed  §  42.217.  Section 
42.217(a)  reads: 

The  Administrator  may,  at  any  time,  re¬ 
quest  the  Attorney  General  to  file  suit  to 
enforce  compliance  with  Section  518(c)(1) 
or  Section  262(b).  LEAA  will  monitor  the 
litigation  through  the  court  docket  and  con¬ 
stant  liaison  with  the  Civil  Rights  Division 
of  the  Department  of  Justice.  Where  the  liti¬ 
gation  does  not  result  in  timely  resolution 
of  the  matter,  and  funds  have  not  been  sus¬ 
pended  pursuant  to  §  42.217(b)  or  otherwise, 
LEAA  will  institute  administrative  proceed¬ 
ings  pursuant  to  S  42.210,  et  seq.,  unless  en¬ 
joined  from  doing  so  by  the  court. 

By  modifying  “resolution”  with  the 
term  “timely”  rath«r  than  “prompt,”  and 
by  recognizing  our  obligation  to  closely 
monitor  any  litigation  brought  by  the 
Attorney  General  on  our  behalf,  LEAA 
Intends  to  Inform  all  interested  parties 
that,  where  the  litigation  is  protracted  or 
unlikely  to  resolve  the  matter  within  a 
reason^le  time.  It  will  initiate  the  fund 
termination  process.  In  order  to  avail 
Itself  of  the  authority  of  the  Attorney 
General  and  the  power  of  the  Federal 
courts  to  eliminate  discrimination  in 
I£AA-fuzuled  programs,  LEAA  realizes 
fiiafc  file  courts  must  have  a  reasonable 


time  to  hear  and  decide.  As  indicated  at 
41  FR  51763,  LEAA  believes  that  some 
matters  may  be  better  siiited  to  litigation 
than  the  administrative  process  for  any 
of  a  number  of  reasons,  such  as  the 
presence  of  novel  issues,  the  lack  of  sig¬ 
nificant  fimding,  or  a  prior  investigation 
by  the  Civil  Rights  Division  in  a  particu¬ 
lar  matter.  Where  such  reasons  do  not 
exist,  and  this  should  be  the  case  in  the 
vast  majority  of  complaints,  LEAA  will 
utilize  the  administrative  process.  In  no 
circumstances  will  LEAA  relinquish  ju¬ 
risdiction  over  a  case  the  Attorney  Gen¬ 
eral  is  litigating  on  its  behalf.  LEAA 
believes  §  42.217(a),  and  the  Com¬ 
mentary  on  that  section,  best  fulfills  con¬ 
gressional  intent,  and  the  needs  of  a 
vigorous  and  effective  civil  rights  com¬ 
pliance  programs. 

Pending  Litigation  by  a  Private  Party 

The  comments  were  divided  on  the 
question  of  whether  LEAA  should  initiate 
an  investigation  and  proceed  adminis¬ 
tratively  on  a  complaint  when  the  same 
issues  involved  in  the  complaint  were 
being  litigated  by  a  private  party  at  the 
same  time.  Some  observers  believed  de¬ 
ferral  was  always  appropriate,  another 
felt  it  appropriate  unless  the  litigation 
became  protracted,  and  others  believed 
LEAA  could  not  defer. 

LEAA  recognizes  its  obligation  to  as¬ 
sure  that  allegations  of  discrimination 
brought  to  its  attention  are  resolved  in 
a  timely  fashion.  Where  action  by  the 
Attorney  General  or  a  private  litigant 
will  do  so  Independent  of  LEAA  activity, 
LEAA  believes  it  would  be  unwise  to  in¬ 
vest  its  limited  resources  in  the  same 
matter,  possibly  for  no  practical  purpose. 
Where,  however,  the  efforts  of  others  are 
imlikely  to  conclude  the  controversy  as 
soon  as,  or  more  quickly  than  LEAA 
would  be  able  to  through  the  adminis¬ 
trative  process,  LEAA  should  proceed. 
Accordingly,  LEAA  has  stated  in  §  42.205 
(c)  (5)  that: 

(6)  If  the  complainant  or  another  party 
other  than  the  Attorney  General  has  filed 
suit  In  Federid  or  State  court  alleging  the 
same  discrimination  alleged  in  a.  complaint 
to  LEAA,  and,  during  LEAA’s  investigation, 
the  trial  of  that  suit  would  be  in  progress. 
LEAA  will  suspend  Its  investigation  and 
monitor  the  litigation  through  the  court 
docket  and  contact  every  30  days  with  the 
complainant.  Upon  receipt  of  notice  that  the 
court  has  made  a  finding  of  discrimination 
within  the  meaning  of  §  42.210,  the  Adminis¬ 
tration  will  Institute  administrative  proceed¬ 
ings  pursuant  to  S  42.210,  et  seq. 

As  stated  in  the  Commentary  on  5  42.- 
205(c)  (5) ,  LEAA  will  initiate  an  investi¬ 
gation  if  the  litigation  becomes  pro¬ 
tracted  or  apparently  will  not  resolve  the 
matter  within  a  reasonable  time. 

Civil  Rights  Compliance  Activities  by 
LEAA  State  Planning  Agencies 

Only  two  SPA’S  responded  to  our  invi¬ 
tation  for  an  expression  of  interest  in  a 
program  under  which  the  SPA’s  could 
participate  in  the  civil  rights  compliance 
process.  Of  the  two  responding,  one  felt 
such  a  program  was  inappropriate  imder 
the  new  legislation,  and  the  other  be¬ 
lieved  the  regulations  previously  pro¬ 


posed  by  LEAA  at  40  FR  56454  (Decem¬ 
ber  3,  1975)  were  satisfactory. 

An  SPA  Task  Force  on  Cfivil  Rights  felt 
that  the  concept  had  merit,  but  needed 
further  elaboration.  Until  it  is  clear  that 
an  agreeable  system  either  will  be  or 
cannot  be  developed,  LEAA  will  continue 
to  reserve  §§  42.208  and  42.209  for  an 
SPA  participation  program.  If  developed, 
the  program  will  be  published  for  com¬ 
ment  in  the  P’ederal  Register. 

Master  Plan 

Two  of  the  three  comments  received 
on  the  Master  Plan  believed  the  plan  was 
of  questionable  utility.  In  light  of  these 
comments  and  the  impact  of  this  sub- 
part,  the  plan  is  operative  only  to  the 
extent  that  it  is  not  superceded  by  the 
regulations.  Those  portions  of  the  plan 
still  in  effect,  therefore,  are  the  sections 
on  pre-award  desk  audits,  construction 
compliance  reviews,  and  management  by 
objectives. 

SXIBPART  E 

The  comments  received  generally  sup¬ 
ported  the  continued  use  of  Subpart  E, 
without  amendment,  except  for  the  defi¬ 
nition  of  “service  population”  discussed 
supra,  and  concurred  in  LEAA’s  proposal 
to  enforce  compliance  with  Subpart  E 
under  Section  509  of  the  Act  rather  than 
Section  518(c)  (2).  Accordingly,  with  the 
exception  of  the  definition  of  “service 
population,”  Subpart  E  will  not  be 
amended  at  this  time,  and  non-compli¬ 
ance  with  its  provisions  will  be  enforced 
pursuant  to  Section  509. 

A  number  of  amendments  were  made 
in  response  to  other  comments  as  well. 
A  section -by-section  analysis  follows: 

1.  Sections  42.201  (b)  and  (c).  The 
proposed  r^ulations  did  not  adequately 
explain  the  applicability  of  the  regula¬ 
tions  to  private,  as  well  as  pubUc  recipi¬ 
ents.  The  revised  regulation  states  that 
all  private  recipients  are  covered,  but 
that  the  method  of  enforcing  their  com¬ 
pliance  differs,  depending  on  whether 
their  assistance  was  received  directly 
from  LEAA  or  through  a  unit  of  State  or 
local  government.  Section  509  of  the 
Crime  Control  Act  provides  an  effective 
fund  termination  procedure  for  failure 
to  substantially  comply  with  a  regulation 
or  statute. 

Proposed  §  42.201(b)  has  therefore 
been  deleted  and  replaced  by  §§  42.201 
(b)  and  42.201(c).  A  Cwnmentary  on 
§  42.201  (c)  has  also  been  added. 

2.  Section  42. 202  id) .  A  number  of  com¬ 
menters,  Including  Congressman  Rodino, 
believed  LEAA  was  not  required  to  en¬ 
gage  in  voluntary  compliance  efforts  in 
every  case.  As  part  of  the  revision  of  the 
complaint  investigation  timetables  pro- 
p>osed  in  §  42.205(c) ,  LEAA  has  restricted 
voluntary  compliance  efforts  to  a  30-day 
period  following  notification  to  the  recip¬ 
ient  of  the  Administration’s  findings  and 
recommendations,  and  only  when  the 
recipient  asks  LEAA  to  engage  in  such 
efforts  and  LEAA  believes  negotiation  is 
likely  to  succeed. 

To  reflect  that  change,  the  word 
“both”  has  been  deleted  from  the  defini¬ 
tion  of  “Investigation’*  In  §  42.202(d), 
and  the  phrase  “pursuant  to  §  42.205(c) 
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(3)**  Inserted  after  “fact-finding  efforts 
and."  The  Commentary  on  S  42.202(d> 
has  also  been  deleted.  See  also  the  dis¬ 
cussion  of  the  revised  (xxnplalnt  investi¬ 
gation  process,  supra. 

3.  Section  42.202(h).  A  definition  of 
“p)attem  or  practice,”  refiecting  the  leg¬ 
islative  hlstmr  of  the  phrase,  has  been 
added.  For  a  further  elaboration,  see 
House  Report  94-1155  (94th  Cong.,  2d 
Qcss  ^  p  25 

4.  Proposed  §§  42.202(h)  (i)  (j)  and  (k) 
have  b^n  redesignated  §§  42.202(i)  (j) 
(k)  and  (1),  respective,  to  accommo¬ 
date  the  definition  of  “pattern  or  prac¬ 
tice”  in  §  42.202(h) . 

In  additimi,  the  Commentary  on  pro¬ 
posed  §  42.202(h)  has  been  deleted.  The 
substance  of  the  Commentary  now  ap¬ 
pears  in  S  42.201  (c) . 

5.  Section  42.202  (i).  The  phrase  “di¬ 
rectly,  or”  has  been  added  following  the 
phrase  “to  which  Federal  financial  as¬ 
sistance  is  extended”  to  clarify  that  all 
private  recipients  are  (jovered  by  the  pro¬ 
hibitions  in  this  Subpart,  regardless  of 
whether  they  receive  assistance  directly 
from  liEAA,  through  another  private  oa- 
tity,  or  through  a  unit  of  State  or  local 
government. 

6.  Section  42.203(b).  A  second  para¬ 
graph  has  been  added  to  the  Commen¬ 
tary  on  this  section  to  explain  the  Ad¬ 
ministration’s  position  on  individual 
projects  which  benefit  a  particular  sex, 
race,  or  ethnic  group.  Such  projects  are 
not  violative  of  Section  518(c)  unless  the 
granting  agoicy  or  the  recipient  has  en¬ 
gaged  in  an  im justified  pattern  of  such 
preferential  treatment. 

7.  Section  42.203(b)  (4) .  The  word 
“any”  has  been  added  before  “advan¬ 
tage”  to  be  consistent  with  Subpart  C  of 
the  Department  of  Justice  Nondiscrimi¬ 
nation  Regulations,  at  28  CFR  42.104(b) 
(iv). 

8.  Section  42.203(b)  (9) .  A  reference 
has  been  added  in  the  Commentary  on 
this  section.  For  those  desiring  a  com¬ 
prehensive  analysis  of  the  Federal  Exec¬ 
utive  Agency  Guidelines  on  Employee 
Selection  Procedures,  attention  is  di¬ 
rected  to  the  Departmoit  of  Justice 
Questions  and  Answers  on  the  Guide¬ 
lines,  published  at  42  FR  3820  (Janu¬ 
ary  19, 1977), 

9.  Section  42.203(c).  Niunerous  com- 
menters  questioned  the  meaning  of  the 
term  “analogues  of"  In  the  description 
of  the  relationship  between  Section  518 
(c)  (1),  Section  262(b),  and  Title  Vn  of 
the  Civil  Rights  Act  of  1964.  In  respcmse 
to  their  confusion,  the  phrase  “consist¬ 
ently  with”  has  been  substituted  for  “as 
analogues  of.”  The  Commentary  on  this 
section  has  been  retained  to  explain  con¬ 
gressional  intent  on  this  issue. 

In  addition,  the  sentence  in  the  Com¬ 
mentary  on  §  42.203(c) ,  discussing  Wash¬ 
ington  V.  Davis, _ U.S. - -  96 

s  et.  2040  (1976)  has  been  clarified  to 
read: 

Discriminatory  purpose  on  the  part  of  the 
employer,  which  must  be  shown  before  the 
burden  shifts  in  a  Fourteenth  Amendment 

case  such  as  Washington  v.  Davis, _ IT.S. 

. 99  S.  Ct.  2040  (1976),  need  not  be 


Shown  in  an  employment  discrimination 
case  brought  under  Section  518(c)(1). 

10.  Section  42.203(i).  A  rtfermice  has 
been  added  in  the  Commentary  on  this 
section  to  the  discussion  of  goals  and 
timetables  in  the  Equal  Employment 
Opportunity  Coordinating  Council  Ptdicy 
Statement  (m  Affirmative  Action  Pro¬ 
grams  for  State  and  Local  Government 
Agencies,  41  FR  38816  (Sept^ber  13, 
1976). 

11.  Section  42.205(a).  Becmise  a  viola¬ 
tion  of  Titie  VI  of  the  Civil  Rights  Act 
of  1964  would  also  be  a  violation  of  Sec¬ 
tion  518(c)  or  Section  262(b),  the  last 
sentence  of  proposed  S  42.205(a)  and  the 
paragrapdi  in  the  Commentary  on  that 
sentence  have  been  deleted  as  super¬ 
fluous. 

12.  Section  42.205(b) .  A  number  of  cesn- 
ments  criticized  IJIAA  for  Imposing  a 
180 -day  “statute  of  limitations”  on  com¬ 
plaints  without  statutory  authorization. 
LEAA  has  extended  the  time  period  to 
one  year,  and  provided  for  a  waiver  of 
even  that  lengthy  period  for  “good  cause 
shown.”  As  explained  In  the  Conunoi- 
tary,  the  purpose  of  §  42.205(b)  is  to  in¬ 
sure  that  T.FAA  win  be  devoting  its  re¬ 
sources  to  the  resolution  of  active  issues, 
and  that  necessary  witnesses  and  evi¬ 
dence  are  likely  to  be  available.  “Good 
cause”  will  also  be  construed  liberally,  as 
explained  in  the  Commentary. 

“One  year”  has  been  substituted  for 
“180  days”  and  the  phrase  “for  good 
cause  shown”  has  bera  added  to  the  end 
of  S  42.205(b).  As  noted  above,  a  Com¬ 
mentary  on  this  section  has  also  been 
added. 

13.  Section  42.205(c).  See  the  explana¬ 
tion  of  the  revised  investigation  timeta¬ 
bles,  supra.  Proposed  5  42.205(c)  (1-7) 
have  b^n  deleted  and  replaced  by 
§  42.205(c)  (1-6).  Two  paragracdis  ex¬ 
plaining  the  timetables  and  LEAA’s  ex¬ 
pectations  have  been  added  to  the  Com¬ 
mentary  on  S  42.205(c)  (3).  A  Commen¬ 
tary  on  §  42.205(c)  (5)  has  also  been 
added  to  indicate  that  LEAA  will  initiate 
an  investigation  of  a  complaint  where 
the  same  issues  are  in  litigation  if  the 
litigation  becomes  protracted  or  appar¬ 
ently  will  not  resolve  the  matter  wllhln 
a  reasonable  time.  See  also  the  discussion 
under  “Pending  Litigation  by  a  Private 
Party,”  supitL 

14.  Section  42.206(b).  The  proposed 
commentery  cm  §  42.206(b),  relating  to 
LEAA’s  intention  to  first  review  those  re¬ 
cipients  which  appear  to  have  the  most 
serious  discrimination  problems,  has  been 
deleted  from  the  commentary  and  placed 
in  the  regulations  as  the  first  sentence 
of  §  42.206(b). 

As  explained  in  the  discussion  of  “serv¬ 
ice  population”  supra,  the  term  “relevant 
labor  market”  has  b^n'  substituted  for 
the  phrase  “service  popidatlon”  in 
§  42.206(b)(1). 

In  addition,  the  disparity  between  the 
percentage  of  women  in  the  relevant 
labor  market  and  the  percentage  of 
women  employed  by  the  recipient  has 
specifically  been  made  an  additional  fac¬ 
tor  to  be  reviewed  in  the  selection  of 
recipients  for  a  compliance  review. 


Proposed  S  42.206(b)  (2)  has,  there¬ 
fore,  been  deleted,  and  the  phrase  “or 
wmnen”  added  to  9  42.206(b)  (1)  after 
the  phrase  “percoitage  of  minorities” 
each  place  that  ihrase  appears  in 
9  42Ji06(b)(l). 

Section  42.206(b)  (3)  has  been  redes¬ 
ignated  9  42.206(b)  (2)  and  amended  to 
read  “the  percentage  of  women  and  mi¬ 
norities  in  the  population  receiving  proj- 

Proposed  9  42.206(b)  (4),  (5),  and  (6' 
have  been  redesignated  9  42.206(b)  (3>, 
(4) ,  and  (5) ,  respectively. 

The  phrase  “and  nature”  has  been 
added  to  9  42.206(b)  (3)  after  “the  num¬ 
ber.”  This  sonendment  was  made  in  re¬ 
sponse  to  a  cmnment  that  the  number  of 
complaints  alone  is  not  a  dispositive 
factor  in  selecting  recipients  for  review. 

In  addition,  a  sentence  has  been  added 
to  the  commentary  on  this  section, 
stating  “LEAA  will  consider  data  from 
all  sources,  including  information  pro¬ 
vided  by  both  Internal  and  external  audi¬ 
tors.”  This  is  to  advise  all  recipients  that 
the  Administration  will  analyze  data 
received  by  not  only  the  LEAA  Office  of 
Civil  Rights  Compliance,  but  the  LEAA 
Office  of  Audit  and  Inspection,  and  the 
General  Accounting  Office,  among 
others,  as  well. 

15.  Section  42.206  (d)  and  (c>.  The 
phrase  “and  to  the  appropriate  SPA”  has 
been  added  to  the  end  of  both  sections  to 
insure  that  the  appropriate  SPA’s  are 
adequately  informed  of  the  progress  of 
compliance  reviews  conducted  in  their 
jurisdictions. 

16.  Section  42.207.  After  review,  LEAA 
added  the  sentence  “A  refusal  to  provide 
requested  Information  shall  be  enforced 
pursuant  to  the  provisions  of  Section 
509  of  the  Crime  Control  Act”  to  the  end 
of  9  42.207,  in  order  to  clearly  inform  all 
recipients  of  the  sanctions  for  withhold¬ 
ing  requested  information.  See  the  dis¬ 
cussion  of  Section  509  under  §  42.201  <b' 
and  (c) ,  supra. 

17.  Sections  42.208  and  42.209.  See  the 
discussiem  imder  Civil  Rights  Compli¬ 
ance  Activities  by  LEAA  State  Planning 
Agencies,  supra. 

18.  Section  42.210(e).  Several  com- 
menters,  including  the  Administrative 
Conference  of  the  United  States,  noted 
Uie  procedural  importance  of  the  Ad¬ 
ministrative  Procedures  Act  (APA)  re¬ 
quirement  that  a  hearing  be  conducted 
by  a  person  not  involved  in  the  investi¬ 
gation  or  prosecution  of  the  matter  at 
issue.  In  response  to  these  comments, 
and  after  further  consideration,  LEAA 
has  decided  to  make  this  requirement 
and  the  opportunity  of  all  parties  to  be 
represented  by  counsel,  required  proce¬ 
dures  of  any  hearing  purporting  to  be 
consistent  with  the  APA.  LEAA  believes 
these  procedures,  and  the  requirements 
listed  in  the  proposed  regulations  at 
§  42.210(e)  will  insure  that  an  agency 
hearing  was  conducted  consistent  with 
the  due  process  requirements  of  the  APA, 
yet  not  make  the  procedural  prerequisites 
so  biudensome  as  to  thwart  the  intent  of 
Cemgress  that  the  findings  of  adminis¬ 
trative  agencies  should  trigger  the  LEAA 
enforcement  process. 
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Accordingly,  the  phrase  “by  an  indi¬ 
vidual  not  having  psirtlcipated  in  the 
investigation  or  prosecution  of  the  mat¬ 
ter”  has  been  added  to  the  end  of  §  42.210 
(e)(1)  (11),  the  phrase  “to  the  extent 
that  the  parties  are  unable  to  determine 
a  controversy  by  consent”  has  been  de¬ 
leted  as  lnapp>oslte,  and  the  phrase  “be 
represented  by  counsel  or  other  qualified 
representative”  has  been  inserted  in 
§  42.210(e)  (2)  after  “A  party  is  entitled 
to.” 

19.  Section  42.21Ha).  A  sentence  has 
been  added  to  the  Commentary  on  this 
section,  indicating  that  a  compliance 
agreement  may  be  an  “agreement  to 
comply  over  a  period  of  time,  particu¬ 
larly  in  complex  cases  or  where  com¬ 
pliance  would  require  an  extended  period 
of  time  for  implementation.”  This  makes 
compliance  under  this  section  the  same 
as  compliance  under  §  42.213(b),  which 
refers  to  resumption  of  suspended  fimds. 
LEAA  Intends  to  dispel  any  Inference  to 
the  contrary  that  may  have  been  in  the 
proposed  regulations. 

20.  Section  42.21Hb).  A  number  of 
comments  imged  LEAA  to  send  a  copy 
of  any  compliance  agreement  reached 
pursuant  to  §  42.211  to  the  complainant. 
If  any,  prior  to  the  effective  date  of  the 
agreement.  Although  the  Act  would  re¬ 
quire  the  agreement  to  be  sent  either 
“on  or  prior  to”  the  date  of  the  agree¬ 
ment,  LEAA  has  amended  §  42.211(b)  to 
provide  that  a  copy  will  be  sent  to  the 
complainant  prior  to  the  effective  date. 
As  explained  in  the  Commentary,  the 
agreement  would  be  “more  likely  to  re¬ 


solve  all  concerns  and  discourage  litiga¬ 
tion  if  the  complainant’s  views  were  con¬ 
sidered  before  it  took  effect.”  The  phrase 
“On  or”  has  therefore  been  deleted  from 
S  42.211(b).  A  paragraph  on  this  change 
has  been  added  to  the  commentary. 

In  addition,  the  phrase  "and  to  the 
appropriate  SPA”  has  been  added  to  the 
end  of  §  42.211(b)  to  Insure  that  the  SPA 
is  aware  of  the  recipient’s  obligations 
under  the  agreement. 

21.  Section  42. 21  lie) .  ’This  section  has 
been  added  to  clarify  that  a  recipient 
may  come  into  compliance  by  means 
other  than  a  compliance  agreement.  The 
methods  listed  are  the  same  as  those  that 
would  cause  a  resumption  of  suspended 
funds  imder  §  42.213. 

22.  Section  42.215ia)  has  been  amended 
to  provide  that,  in  the  case  of  non- 
compliance  with  Section  262(b)  of  the 
Juvenile  Justice  Act,  a  recipient  has  only 
30  days  in  which  to  request  a  hearing. 
This  is  consistent  with  §  42.108  of  the 
regulations  Implementing  ’Title  VI  of  the 
Civil  Rights  Act  of  1964,  which  requires 
at  least  a  20-day  period  in  which  a  hear¬ 
ing  can  be  requested.  Accordingly,  the 
phrase  “or  within  30  days  after  notifi¬ 
cation  of  non-compliance  with  Section 
262(b)”  has  been  Inserted  in  the  first 
sentence  of  §  42.215(a)  after  “referred 
to  in  §  42.212,”  and  the  phrase  “of  non- 
compliance  with  Section  518(c)(1)”  has 
been  inserted  in  the  same  sentence  after 
“At  any  time  after  notification.” 

23.  Section  42.217 ia).  See  the  discus¬ 
sion  imder  “Referral  to  Attorney  Gien- 
eral,”  supra.  A  paragraph  quoting  Con¬ 


gressman  Rodino’s  letter  hsus  been  added 
to  the  commentary. 

24.  Proposed  1%  42.217  (a)  and  (b) 
have  been  redesignated  §§42.217  (b) 
and  (c),  respectively  to  accommodate 
the  addition  of  §  42.217(a). 

25.  Section  42.217ib)il).  LEAA  be¬ 
lieves  that  any  suit  filed  by  the  Attorney 
General  that  alleges  conduct  which,  ff 
proven,  would  be  a  violation  of  Section 
518(c)  should  trigger  the  45-day  sus¬ 
pension  provision,  whether  or  not  a  vio¬ 
lation  of  Section  518(c)  is  specifically 
alleged.  This  position  is  especially  ap¬ 
propriate  in  light  of  Congress’s  Intention 
that  Section  518(c)  be  interpreted  con- 
.sistently  with  Title  Vn  of  the  Civil 
Rights  Act  of  1964,  as  amended,  the 
principal  statute  under  which  the  De¬ 
partment  of  Justice  brings  its  employ¬ 
ment  discrimination  suits. 

Accordingly,  the  phrase  “or  would  vi¬ 
olate”  has  been  inserted  after  “the  con¬ 
duct  allegedly  violates”  in  §  42.217(b) 
(1). 

26.  Section  42.217 ib)  (2).  This  section 
has  been  added  to  state  LEAA’s  expec¬ 
tation  that  a  recipient  seeking  to  enjoin 
the  suspension  of  funds  imder  §  42.217 
(b)  (2)  should  have  the  burden  of  show¬ 
ing  that  it  is  likely  to  prevail  on  the 
merits.  The  hearing  should  be  analogous 
to  a  pre -suspension  administrative  pre¬ 
liminary  hearing  conducted  under 
§  42.214,  where  the  sole  issue  is  whether 
the  recipient  is  likely  to  prevail  on  the 
merits. 

Accordingly,  Subpart  D  of  28  CFR 
Part  42  is  revised  as  follows: 
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Subpart  D — Nondiscrimination  In  Fadarall^r- 
Assisted  Programs — Implementatton  of 
tion  518(c)  of  the  Oime  Control  ktt  of  1976 
and  Section  262(1>)  of  the  JuvenHo  Justice  and 
Delinquency  Prevention  Act  of  1974 

42.201  Purpose  and  application. 

42.202  Definitions. 

42.203  Discrimination  prdiibited. 

42.204  Assurances  required. 

42.205  Complaint  investigation. 

42.206  Compliance  reviews. 

42.207  Compliance  information. 

42.208  (Reserved] 

42.209  [Reserved] 

42.210  Notice  of  noncompliance. 

42.211  Ckjmpllance  secured. 

42.212  Complianoe  not  secured. 

42.213  Resumption  of  siispendsd  funds. 

42.214  Preliminary  hearing. 

42.215  Full  hearing. 

42.216  Judicial  review. 

42.217  Other  actions  authorized  under  the 

Crime  Control  Act. 

Authoritt. — Secs.  501,  518(c),  and  521(d) 
of  the  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968,  42  n.S.C.  i  3701,  et  seq., 
as  amended  (Pub.  L.  90-351,  as  amended  by 
Pub.  L.  93-83,  Pub.  L.  94-415,  and  Pub.  L. 
94-503  (October  15,  1976))  and  sec.  262  of 
the  Juvenile  Justice  and  Delinquency  Pre¬ 
vention  Act  of  1974  (Pub.  L.  93-416,  88 
Stat.  1109). 

Subpart  D — Nondiscrimination  in  Fed¬ 
erally-Assisted  Programs — Implementa¬ 
tion  of  Section  518(c)  of  ttie  Crime  Cen¬ 
tral  Act  of  1976  and  Section  262(b)  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974 

§  42.201  Purpose  and  application. 

(a)  The  purpose  of  ttiis  subpart  Is  to 
Implement  the  provtsions  of  section 
518(c)  of  the  Crime  Control  Act  of  1976, 
Pub.  L.  94-503,  90  Stat.  2407,  and  section 
262(h)  of  the  Juvenile  Justice  and  De¬ 
linquency  Prevention  Act  of  1974,  Pub.  L. 
93-415,  88  Stat.  1109,  to  the  end  that  no 
person  In  any  State  shall  on  the  ground 
of  race,  color,  national  origin,  sex.  or  re¬ 
ligion  be  excluded  from  participation  In, 
be  denied  the  benefits  of,  be  subjected  to 
discrimination  und^,  or  be  de^ed  em¬ 
ployment  in  connection  with  any  pro¬ 
gram  or  activity  funded  in  whole  or  In 
part  with  funds  made  avaflable  by  T/EAA 
under  either  Act. 

(b)  ITie  regulations  In  this  subpart  t^- 
ply  to  the  d^very  of  services  by,  and 
emplo3unent  practices  of  recipients  ad¬ 
ministering,  participating  In.  or  substan¬ 
tially  benefiting  from  any  program  or 
activity  receiving  Federal  financial  as¬ 
sistance  extended  und^  Title  I  of  tiie 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  as  amended,  or  the  Juvenile 
Justice  and  Delinquency  Prevention  Act 
of  1974. 

(c)  Where  a  private  recipient  which  re¬ 
ceives  such  assistance  through  a  unit  of 
government  is  engaged  in  prohibited  dis¬ 
crimination.  the  Administration  will  in- 
VK^e  the  enforcement  procedures  of  this 
subpart  ($  42.210,  et  seq.)  against  the  ap¬ 
propriate  unit  of  government  for  failure 
to  choree  the  assurances  of  nondiscrimi¬ 
nation  given  it  by  the  private  recipient 
pursuant  to  §  42.204(a) .  Where  a  private 
recipient  receives  assistance  either  di¬ 
rectly  from  LEAA,  or  through  another 
private  entity  which  receives  funds  dl- 
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rectly  fnxn  LEAA,  the  Administration 
will  enforce  comi^imice  pursuant  to  sec¬ 
tion  509  of  the  Crime  Control  Act. 

§  42.202  Definitions. 

(a)  “Law  enforcement.”  “State,”  and 
“unit  of  general  local  government” 
shall  have  the  meanings  set  forth  in  sec¬ 
tion  601  of  the  Crime  Control  Act. 

(b)  “Crime  Control  Act”  means  Title 
I  of  the  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968,  as  amended. 

(c)  “Elmployment  practices”  means  all 
terms  and  conditions  of  employment  in¬ 
cluding  but  not  limited  to  all  practices 
relating  to  the  screening,  recruitment, 
referral,  selection,  training,  app>ointment, 
promotion,  demotion,  and  assignment  of 
perscmnel,  and  includes  advertising,  hir¬ 
ing,  assignments,  classification,  disci¬ 
pline.  layoff  and  termination,  upgrading 
transfer,  leave  practices,  rates  of  pay, 
fringe  benefits,  or  other  forms  of  pay  (»• 
credit  for  services  rendered  and  use  of 
facilities. 

(d)  “Investigation”  includes  fact-find¬ 
ing  efforts  and,  pursuant  to  S  42.205(c) 

(3),  attempts  to  secure  the  voluntary 
resolution  of  complaints. 

(e)  “Juvenile  Justice  Act”  means  Titles 
I  and  n  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  Pub. 
L.  93-415, 88  Stat.  1109. 

(f)  “Nonccunpllance”  means  the  fail¬ 
ure  of  a  recipient  to  comply  with  section 
518(c)  (1)  of  the  Chime  Control  Act,  sec¬ 
tion  262(b)  of  the  Juvenile  Justice  Act. 
or  this  subpart. 

(g)  ‘‘Program  or  activity”  means  the 
operations  of  the  agency  or  organlza- 
tlimal  unit  of  government  receiving  or 
substantially  benefiting  from  the  finan¬ 
cial  assistance  awarded,  e.g..  a  police  de¬ 
partment  or  department  of  correcticuis. 

(h)  “Pattern  or  practice”  means  any 
procedure,  custom,  or  act,  affecting,  or 
potentially  affecting  more  than  a  single 
Individual  in  a  single  or  Isolated 
instance. 

(1)  “Recipient”  means  any  State  or 
local  unit  of  government  or  agency 
thereof,  and  any  private  entity.  Insti¬ 
tution,  or  organization,  to  which  Federal 
financial  assistance  Is  extended  directly, 
or  through  such  government  or  agency, 
but  such  term  does  not  include  any  ulti¬ 
mate  beneficiary  of  such  assistance. 

(j)  “Religion”  or  "creed”  includes  all 
aspects  of  religious  observance  and  prac¬ 
tice  as  well  as  belief. 

(k)  “State  planning  agency”  or  “SPA” 
means  the  criminal  Justice  State  plan¬ 
ning  agency  created  to  implement  the 
Chime  Ccmtrol  Act  and,  where  authorized 
by  State  law,  the  Juvenile  Justice  Act 
within  each  State. 

(l)  “Compliance  review”  means  a  re¬ 
view  of  a  recipient’s  selected  ^plojunent 
practices  or  (lellvery  of  services  for  cesn- 
pllance  with  the  provisions  of  section  518 
(c)  (1)  of  the  Chime  Control  Act,  section 
262(b)  of  the  Juvenile  Justice  Act,  and 
this  subpart. 

§  42.203  Discrimination  prohibited. 

(a)  No  person  In  any  State  shall  on 
the  ground  of  race,  color,  reUgloo,  na¬ 
tional  origin,  or  sex  be  excluded  from 
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participation  In,  be  denied  the  benefits 
of,  be  subjected  to  discrimination  under, 
or  denied  employment  in  connection  with 
any  program  or  activity  fimded  in  whole 
or  in  part  with  fimds  made  available  un¬ 
der  the  Chime  Control  Act  or  the  Juvenile 
Justice  Act. 

(b)  A  recipient  may  not,  directly  or 
through  contractual  or  other  arrange¬ 
ments,  on  the  groun^  set  forth  in  para¬ 
graph  (a)  of  this  section: 

(1)  Deny  an  individual  any  disposi¬ 
tion,  service,  financial  aid,  or  benefit 
provided  under  the  program; 

(2)  Provide  any  disposition,  service, 
financial  aid,  or  benefit  to  an  individual 
which  is  different,  or  Is  provided  in  a 
different  manner,  from  that  provided  to 
others  under  the  program; 

(3)  Subject  an  individual  to  segrega¬ 
tion  or  separate  treatment  in  any  mat¬ 
ter  related  to  his  receipt  of  any  dispo¬ 
sition,  service,  financial  aid,  or  benefit 
under  the  program; 

(4)  Restrict  an  individual  in  any  way 
In  the  enjoyment  of  any  advantage  or 
privilege  enjoyed  by  others  receiving  any 
disposition,  service,  or  financial  aid  or 
benefit  under  the  program; 

(5)  Treat  an  Individual  differently 
from  others  in  determining  whether  he 
satisfies  any  admission,  enrollment, 
quota,  eliglbUity,  membe’^ip,  or  other 
requirement  or  condition  which  individ¬ 
uals  must  meet  in  order  to  be  provided 
any  disposition,  service,  financial  aid. 
function,  or  benefit  provided  under  the 
program; 

(6)  Deny  an  Individual  an  opportu¬ 
nity  to  participate  in  the  program 
through  the  provlslMi  of  services  or  oth¬ 
erwise  or  afford  him  an  opportimlty  to 
do  so  which  Is  different  from  that  af¬ 
forded  others  under  the  program; 

(7)  Deny  a  person  the  opportunity  to 
participate  as  a  menber  of  a  planning 
or  advisory  body  which  is  an  integral 
part  of  the  program; 

(8)  Subject  any  individual  to  discrim¬ 
ination  in  its  emplosmient  practices  in 
connection  with  any  specific  program  or 
activity  fimded  In  whole  or  in  part  with 
funds  made  available  under  the  Olme 
Control  Act  or  the  Juvenile  Justice  Act; 

(9)  Use  any  selection  device  in  a  man¬ 
ner  which  Is  inconsistent  with  the  De¬ 
partment  of  Justice  Guidelines  on  Em- 
ployee  Selection  Pnxiedures,  28  CTR 
Part  50. 

(c)  In  matters  involving  employment 
discrimination,  section  518(c)(1)  of  the 
Crime  Control  Act  and  section  262(b)  of 
the  Juvenile  Justice  Act  shall  be  inter¬ 
preted  by  the  Administration  ctmsist- 
ently  with  Title  vn  of  the  Civil  Rights 
Act  of  1964,  Pub.  L.  88-352,  79  Stat.  253, 
as  amended  by  the  Equal  Employment 
Opportunity  Act  of  1972,  Pub.  L.  92-261, 
87  Stat.  103. 

(d)  The  use  of  a  minimum  height  or 
weight  requirement  which  operates  to 
disproportionately  exclude  winnen  and 
persons  of  certain  national  origins,  such 
as  persons  of  Hispanic  or  Asian  descent, 
is  a  vlolaticm  of  this  subpart,  unless  the 
recipient  is  able  to  demonstrate  con¬ 
vincingly,  through  use  of  supportive  fac¬ 
tual  data,  that  the  requirement  has  been 
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validated  as  set  forth  in  the  Department 
of  Justice  Guidelines  on  Employee  Se¬ 
lection  Guidelines,  28  CPR  Part  50. 

(e)  A  recipient,  in  determining  the 
type  of  disposition,  services,  financial  aid, 
benefits,  or  facilities  which  will  be  pro¬ 
vided  under  any  such  program,  or  the 
class  of  individuals  to  whom,  or  the  situ¬ 
ations  in  which,  such  will  be  provided 
under  any  such  program,  may  not  di¬ 
rectly  or  through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  which  have  the  effect 
of  subjecting  individufJs  to  discrimina¬ 
tion  under  section  518(c)(1)  of  the 
Crime  Control  Act  or  section  262(b)  of 
the  Juvenile  Justice  Act,  or  have  the 
effect  of  defeating  or  substantially  im¬ 
pairing  accomplishment  of  the  objectives 
of  the  program  as  respects  individuals  of 
a  particular  race,  color,  sex,  national 
origin,  or  religion. 

(f)  In  determining  the  site  or  location 
of  facilities,  a  recipient  or  applicant  may 
not  make  selections  with  the  purpose  or 
effect  of  excluding  Individuals  from, 
denying  them  the  benefits  of,  subjecting 
them  to  discrimination  under,  or  deny¬ 
ing  them  employment  in  connection  with 
any  progrram  to  which  this  subpart  ap¬ 
plies;  or  with  the  purpose  or  effect  of 
defeating  or  substantially  impairing  the 
accomplishment  of  the  objectives  of  the 
Crime  Control  Act,  the  Juvenile  Justice 
Act,  or  this  subpart. 

(g)  For  the  purposes  of  this  section 
the  disposition,  services,  financial  aid, 
or  benefits  provided  imder  a  program 
receiving  Federal  financial  assistance 
shaU  be  deemed  to  include  any  portion 
of  any  program  or  fimctlon  or  activity 
conduct^  by  any  recipient  of  Federal 
financial  assistance  which  program, 
function,  or  activity  is  directly  or  indi¬ 
rectly  improved,  enhanced,  enlarged,  or 
benefited  by  such  Federal  financial 
assistance  or  which  makes  use  of  any 
facility,  equipment,  or  property  provided 
with  the  aid  of  Federal  financial  assist¬ 
ance. 

(h)  The  enumeration  of  specfic  forms 
oi  prohibited  discrimination  In  pcuti- 
graphs  (b)  through  <g)  of  this  section 
does  not  limit  the  generality  of  the  pro¬ 
hibition  in  paragraph  (a)  of  this  section. 

(i) (l)  In  administering  a  program 
regarding  which  the  recipient  has  pre¬ 
viously  discriminated  against  persons  on 
the  ground  of  race,  color,  religion,  na¬ 
tional  origin,  or  sex,  the  recipient  must 
take  affirmative  action  to  overcome  the 
effects  of  prior  discrimination. 

(2)  Even  in  the  absence  of  such  prior 
discrimination,  a  recipient  in  adminis¬ 
tering  a  program  may  take  affirmative 
action  to  overwMne  the  effects  of  condi¬ 
tions  which  resulted  Ih  limiting  partici¬ 
pation  by  persons  of  a  particular  race, 
color,  religion,  national  origin,  or  sex. 

(])  Nothing  contained  in  this  subpart 
shall  be  ocmstrued  as  requiring  any  recip¬ 
ient  to  adopt  a  percentage  ratio,  quota 
system,  or  other  program  to  achieve 
racial  balance  or  to  eliminate  racial  im¬ 
balance.  The  use  of  goals  and  timetables 
Is  not  tee  of  a  quota  pndiibited  by  this 
aectlon. 


§  42.204  Assurances  required. 

(a)  Every  application  for  Federal  fi¬ 
nancial  assistance  to  which  this  subpart 
applies  shall,  as  a  condition  of  approval 
of  such  application  and  the  extension  of 
any  Federal  financial  assistance  pur¬ 
suant  to  such  application,  contain  or  be 
accompanied  by  an  assurance  that  the 
applicant  will  comply  with  all  applicable 
nondiscrimination  requirements  and  will 
obtain  such  assurances  from  its  sub-, 
grantees,  contractors,  or  subcontractors 
to  which  this  subpart  applies,  as  a  con¬ 
dition  of  the  extension  of  Federal  finan¬ 
cial  assistance  to  them. 

(b)  E^^ery  application  for  Federal  fi¬ 
nancial  assistance  from  a  State  or  local 
unit  of  government  or  agency  thereof 
shall  contain  an  assiu^ce  that  in  the 
event  a  Federal  or  State  coiurt  or  Federal 
or  State  administrative  agency  makes  a 
finding  of  discrimination  on  the  ground 
of  race,  color,  religion,  national  origin, 
or  sex  against  the  recipient  State  or  local 
government  unit  or  agency  thereof,  the 
recipient  will  forward  a  copy  of  the  find¬ 
ing  to  the  cognizant  State  planning 
agency  and  to  LEAA. 

§  42.205  Complaint  investigation. 

(a)  The  Administration  shall  investi¬ 
gate  complaints  that  allege  a  violation 
of: 

(1)  Section  518(c)(1)  of  the  Crime 
Control  Act; 

(2)  Section  262(b)  of  the  Juvenile  Jus¬ 
tice  Act;  or 

(3)  liiis  subpart. 

(b)  No  complaint  will  be  investigated 
if  it  is  received  more  than  one  year  after 
the  date  of  the  alleged  discrimination, 
unless  the  time  for  filing  is  extended  by 
the  Administrator  for  good  cause  shown. 

(c)  The  Administration  shall  conduct 
investigations  of  conplalnts  as  follows: 

(1)  Within  21  days  of  receipt  of  a  com¬ 
plaint,  the  Administration  shall: 

(1)  Ascertain  whether  it  has  Jurisdic¬ 
tion  under  parar^raphs  (a)  and  (b)  of 
this  section; 

(11)  If  Jurisdiction  is  found,  notify  the 
recipient  alleged  to  be  discriminating  of 
its  receipt  of  the  complaint;  and 

(lil)  Initiate  the  investigation. 

(2)  The  investigation  will  ordinarily 
be  Inltlatel  by  a  letter  requesting  data 
pertinent  to  the  complaint  and  advising 
the  recipient  of: 

(1)  The  nature  of  the  ccnnplalnt,  and. 
with  the  written  consent  of  the  com¬ 
plainant,  the  Identity  oi  the  complain¬ 
ant; 

(ID  The  m'ograms  or  activities  affected 
by  the  complaint; 

(ill)  The  wportunity  to  make,  at  any 
time  prior  to  receipt  of  the  Administra- 
tl(m’s  findings,  a  documentary  submis- 
8i(m.  responding  to,  rebutting,  or  deny¬ 
ing  the  allegations  made  In  the  com¬ 
plaint;  and 

(iv)  The  schedule  under  which  the 
complaint  will  be  Investigated  and  a  de¬ 
termination  of  compliance  or  noncom¬ 
pliance  made. 

Copies  of  this  letter  win  also  be  sent 
to  the  chM  executive  of  the  iqiproprlate 
unlt(s)  government,  and  to  the  ap¬ 
propriate  SPA. 


(3)  Within  150  days  or,  where  an  on¬ 
site  investigation  is  required,  within  175 
days  after  the  initiation  of  the  investi¬ 
gation,  the  Administration  shaU  advise 
the  complainant,  the  recipient,  the  chief 
executive(s)  of  the  appropriate  imit  (s) 
of  government,  and  the  appropriate  SPA, 
of: 

(i)  Its  preliminary  findings; 

(ii)  Where  appropriate,  its  recom¬ 
mendations  for  compliance,  and 

(iii)  If  it  is  likely  that  satisfactory 
resolution  of  the  complaint  can  be  ob¬ 
tained,  the  opportunity  to  request  the 
Administration  to  engage  in  voluntary 
compliance  negotiations  prior  to  the  Ad¬ 
ministrator’s  determination  of  compli¬ 
ance  or  non-compliance. 

(4)  If,  within  30  days,  the  Adminis¬ 
tration’s  recommendations  for  compli¬ 
ance  are  not  met,  or  voluntary  compli¬ 
ance  is  not  secured,  the  matter  will  be 
forwarded  to  the  Administrator  for  a 
determination  of  compliance  or  non- 
compliance.  The  determination  shall  be 
made  no  later  than  14  days  after  the 
conclusion  of  the  30-day  period.  If  the 
Administrator  makes  a  determination  of 
non-compliance  with  section  518(c)  of 
the  Crime  Control  Act,  or  section  262(b) 
of  the  Juvenile  Justice  Act,  the  Admin¬ 
istration  shall  Institute  administrative 
proceedings  pmsuant  to  §  42.210,  et  seq. 

(5)  If  the  complainant  or  another 
party,  other  than  the  Attorney  General, 
has  filed  suit  in  Federal  or  State  court 
alleging  the  same  discrimination  alleged 
in  a  complaint  to  LEAA,  and,  during 
LEAA’s  investigation,  the  trial  of  that 
suit  would  be  in  progress.  LEAA  will  sus¬ 
pend  its  investigation  and  monitor  the 
litigation  through  the  court  docket  and 
contacts  with  the  complainant.  Upon  re¬ 
ceipt  of  notice  that  the  court  has  made  a 
finding  of  discrimination  within  the 
meaning  of  $  42.210,  the  Administration 
will  Institute  administrative  proceedings 
piu'suant  to  §  42.210,  et  seq. 

(6)  The  time  li^ts  listed  In  para¬ 
graphs  (c)(1)  through  (c)(5)  of  this 
section  shall  be  appropriately  adjusted 
where  LEAA  requests  another  Federal 
agency  or  another  branch  of  the  Depart¬ 
ment  of  Justice  to  act  on  the  complaint. 
LEAA  will  monitor  the  progress  of  the 
matter  through  liaison  with  the  other 
agency.  Where  the  request  to  act  does 
not  result  in  timely  resolution  of  the 
matter.  LEAA  will  institute  appropriate 
proceedings  pursuant  to  this  section. 

§  42.206  Compliance  reviews. 

(a)  The  Administration  shall  periodi¬ 
cally  conduct  compliance  reviews  of  se¬ 
lected  recipients  of  LEAA  assistance. 

(b)  The  Administration  shall  seek  to 
review  those  recipients  which  appear  to 
have  the  most  serious  equal  employment 
opportimlty  problems,  or  the  greatest 
disparity  in  the  delivery  of  services  to 
the  white  and  non-white,  or  male  and 
female  communities  they  serve.  Selection 
for  review  shall  be  made  (m  the  1:»sis  of: 

(1)  The  relative  disparity  between  the 
percentage  of  minorities,  or  women.  In 
the  relevant  labm*  market,  and  the  per¬ 
centage  of  minorities,  or  women,  em¬ 
ployed  by  the  redpleiit; 
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(2)  The  percentage  of  women  and 
minorities  In  the  population  receiving 
project  benefits; 

(3)  The  number  and  nature  of  dis¬ 
crimination  complaints  filed  against  a 
recipient  with  LEAA  or  other  Federal 
agencies; 

(4)  The  scope  of  the  problems 
revealed  by  an  Investigation  commenced 
on  the  basis  of  a  complaint  filed  with  the 
Administration  against  a  recipient;  and 

(5)  The  amoimt  of  assistance  pro¬ 
vided  to  the  recipient. 

(c)  Within  15  days  after  selection  of 
a  recipient  for  review,  the  Administra¬ 
tion  shall  inform  the  recipient  that  it 
has  been  selected  and  will  initiate  the 
review.  The  review  will  ordinarily  be 
initiated  by  a  letter  requesting  data  per¬ 
tinent  to  the  review  and  advising  the 
recipient  of: 

(1)  Ihe  practices  to  be  reviewed; 

(2)  The  programs  or  activities  affected 
by  the  review; 

(3)  The  opportunity  to  make,  at  any 
time  prior  to  receipt  of  the  Administra¬ 
tion’s  findings,  a  documentary  submis¬ 
sion  responding  to  the  Administration, 
explaining,  validating,  or  otherwise  ad¬ 
dressing  the  practices  tmder  review;  and 

(4)  The  schedule  under  which  the  re¬ 
view  will  be  conducted  and  a  determina¬ 
tion  of  compliance  or  non-compliance 
made. 

Copies  this  letter  win  also  be  sent 
to  the  chief  executive  ot  the  appropriate 
unlt(s)  of  government,  and  to  the  appro¬ 
priate  SPA- 

(d)  Within  150  dajrs  or,  where  an  on¬ 
site  investigation  Is  requlied,  within  175 
days  after  the  Initiation  of  the  review, 
the  Administration  shaU  advise  the  re^ 
clplent,  the  chief  executive(s)  of  the  ap^ 
propriate  imit(s)  of  government,  and  the 
appropriate  SPA.  of : 

(1)  Its  preliminary  findings; 

(2)  Where  appropriate.  Its  recmn- 
mendations  for  compliance;  and 

(3)  The  opportunity  to  request  the  Ad¬ 
ministration  to  engage  In  voluntary  com¬ 
pliance  negotiaticms  prior  to  the  Admin¬ 
istrator’s  determination  of  compliance 
or  non-cc»npllance. 

(e)  If,  within  30  days,  the  Administra¬ 
tion’s  reccHnmendatlons  for  compliance 
are  not  met,  or  voluntary  compliance  Is 
not  secured,  the  matter  will  be  forwarded 
to  the  Administrator  for  a  determination 
of  compliance  or  non-cmnpliance.  The 
determination  shall  be  made  no  later 
than  14  days  after  the  conclusion  of  the 
30-day  negotiation  period.  If  the  Admin¬ 
istrator  makes  a  determination  of  nwi- 
compliance  with  section  518(c)  of  the 
CTrime  Control  Act,  or  section  262(b)  of 
the  Juvenile  Justice  Act,  the  Administra¬ 
tion  shall  Institute  administrative  pro¬ 
ceedings  pm^uant  to  S  42.210.  et  seq. 

§  42.207  Compliance  information. 

(a)  The  provisions  of  §  42.106,  address¬ 
ing  the  maintenance,  availability,  and 
submission  of  compliance  Information 
are  hereby  incorporated  In  this  subpart. 
A  refusal  to  provide  requested  Informa- 
ti<xi  Shan  be  enforced  pursuant  to  the 


provisions  of  section  509  of  the  CTrime 
Control  Act. 

(b)  Each  recipient  receiving  a  grant 
or  subgrant  of  $250,000  or  more  shall 
provide  the  Administration  with  a  copy 
of  its  current  Equal  £;mployment  Oppor¬ 
tunity  Program  and  any  subsequent  re¬ 
visions  or  supplements.  The  Administra¬ 
tion  shall  maintain  a  file  of  these  plans, 
which  shall  be  availaUe  for  inspection. 

§§  42.208-42.209  [Rpsorvod] 

§  42.210  Notice  of  noncomplianre. 

Whenever  the  Administration  has: 

(1)  Received  notice  of  a  finding,  after 
notice  and  opportunity  for  a  hearing  by: 

(1)  A  Federal  court  (other  than  in  an 
action  brought  by  the  Attorney  General 
under  Section  518(c)  (3)  of  the  Crime 
Control  Act) ; 

(ii)  A  State  court;  or 

(iii)  A  Federal  or  State  administrative 
agency  (other  than  Uie  Administration 
imder  paragraph  (a)  (2)  ot  this  section) ; 
to  the  effect  that  there  has  been  a  pat¬ 
tern  or  practice  of  discrimination  tn  vi¬ 
olation  of  section  518(c)  (1)  of  the  Crime 
Control  Act;  or 

(2)  Made  a  determination  after  an  In¬ 
vestigation  by  the  Administration  pur¬ 
suant  to  §  42.205  or  $  42.206  that  a  State 
government  or  unit  of  general  local  gov¬ 
ernment  Is  not  In  compliance  with  this 
subpiart,' sectlmi  518(c)(1)  erf  ttie  Crime 
Control  Act,  m*  section  262(b)  of  the 
Juvenile  Justice  Act; 

the  Administration  shall,  within  10  days 
after  such  occurrence,  notify  the  chief 
executive  of  the  affected  State  and.  If  the 
action  Involves  a  unit  of  general  lo4^ 
government,  the  chief  executive  of  such 
unit  of  general  local  government,  that 
such  program  or  activity  has  been  so 
found  or  determined  not  to  be  In  com¬ 
pliance  with  this  subi>art  or  section 
518(c)(1)  of  the  Crime  Control  Act  or 
section  262(b)  of  the  Juvenile  Justice 
Act  and  shall  request  each  chief  execu¬ 
tive  notified  undo*  this  section  with  re- 
si>ect  to  such  violation  to  secure  com¬ 
pliance. 

(b)  For  the  piuposes  of  this  section, 
notice  means: 

(1)  Publication  In: 

(1)  Employment  Practices  Decisions, 
Commerce  Clearinghouse,  Die.; 

(11)  Fair  Employment  Practices,  Bu¬ 
reau  of  National  Affairs,  Inc.; 

(ill)  The  United  States  Law  Week,  Bu¬ 
reau  of  Naticmal  Affairs,  Inc.; 

(Iv)  Federal  Supplement,  Federal  Re¬ 
porter,  or  Supreme  Coxui;  Reporter,  West 
Publishing  Comp>any;  or 

(v)  National  Reporter  System,  West 
Publishing  Company;  or 

(2)  Receipt  by  the  Admlnistraticm  of 
a  reliable  copy  of  a  finding  from  any 
source. 

(c)  When  the  Administration  receives 
a  finding  which  has  been  made  more 
than  120  daprs  prior  to  receipt,  the  Ad¬ 
ministration  will  not  be  considered  to  be 
In  receipt  of  notice  of  such  finding  imtfl 
It  Is  determined  that  the  finding  is  cur¬ 
rently  applicable. 

(Dm  determining  the  current  appli¬ 
cability  of  the  finding,  the  Administra¬ 


tion  aill  contact  the  clerk  of  the  court 
and  the  office  of  the  deciding  judge  (or 
the  appropriate  agency  oflkial)  to  de¬ 
termine  whether  any  subsequent  orders 
have  been  entered. 

(2)  If  the  information  is  imavailable 
through  the  clerk  or  the  office  of  the 
judge  (or  the  appropriate  agency  offi¬ 
cial)  .  the  Administration  will  contact  the 
attorneys  of  record  for  both  the  plaintiff 
and  defendant  to  determine  whether  any 
subsequent  orders  have  been  entered,  or 
if  the  recipient  is  in  compliance. 

(3)  If,  within  10  days  of  receipt  of 
notice,  it  is  not  determined  through  the 
procedures  set  forth  in  paragraphs 

(c)  (1)  and  (2)  of  this  section,  that  the 
recipient  is  in  full  compliance  with  a 
final  order  of  the  court  (or  agency) 
within  the  meaning  of  §42.213<b),  the 
Administration  will  notify  the  governor 
of  the  recipient’s  noncompliance  as  pro¬ 
vided  in  §  42.210(a). 

(d)  For  purposes  of  paragraph 
(a)  (1)  (iii)  of  this  section  a  finding  by  a 
Federal  or  State  administrative  agency 
shall  be  deemed  rendered  after  notice 
and  opportunity  for  a  hearing  if  it  is 
rendered  pursuant  to  procedures  consist¬ 
ent  with  the  provisions  of  subchapter  II 
of  Chapter  5,  Title  5,  United  States  Code 
(the  Administrative  Procedures  Act>. 

(e)  The  procedures  of  a  Federal  or 
State  administrative  agency  shall  be 
deemed  to  be  consistent  with  the  Ad¬ 
ministrative  Procedure  Act  ( APA)  if : 

(1)  The  agency  gives  all  interested 
parties  oppOTtimity  for: 

(1)  The  submission  and  consideration 
of  facts,  arguments,  offers  of  settlement, 
or  proposals  of  adjustment  when  time, 
the  natiuo  of  the  proceeding,  and  the 
public  Interest  permit;  and 

(ii)  Hearing  and  decision  on  notice 
by  an  individual  not  having  participated 
In  the  Investigation  or  prosecution  of 
the  matter. 

(2)  A  party  is  entitled  to  be  repre¬ 
sented  by  counsel  or  other  qualified  rep¬ 
resentative.  to  present  his  case  or  defense 
by  oral  or  documentary  evidence,  to  sub¬ 
mit  rebuttal  evidence,  and  to  conduct 
such  cross-examination,  as  may  be  re¬ 
quired  for  a  full  and  true  disclosure  of 
the  facts:  and 

(3)  'The  record  shows  the  ruling  on 
each  finding,  concluslpn,  or  exception 
presented.  All  decisions.  Including  initial 
recommended,  and  tentative  decisions, 
shall  be  a  part  of  the  record  and  shall 
Include  a  statement  of: 

(1)  Findings  and  conclusions,  and  the 
reasons  or  basis  therefor,  on  all  the  ma¬ 
terial  Issues  of  fact,  law,  or  discretion 
presented  on  the  record;  and 

(ii)  The  appropriate  rule,  order,  sanc¬ 
tion,  relief,  or  definal  thereof. 

(f)  If  within  10  days  of  receipt  of 
notice  the  Administration  cannot  deter¬ 
mine  whether  the  finding  was  rendered 
pursuant  to  procedures  cwisistent  with 
the  APA,  it  shall  pwesume  the  APA  pro¬ 
cedures  were  applied,  and  send  notifica¬ 
tion  tmder  §  42.210(a)  to  the  appropri¬ 
ate  chief  executive  (s). 

(g)  Each  notification  under  S  42.210 
(a)  shall  advise  the  appropriate  chief 
executive  of: 
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(1)  The  program  or  activity  deter¬ 
mine  to  be  in  noncompliance; 

(2)  The  general  legal  and  factual 
basis  for  its  determination; 

(3)  The  Administration's  request  to 
secme  compliance; 

(4)  The  action  to  be  taken  and  the 
provisions  of  law  imder  which  the  pro- 
proposed  acti(Xi  is  to  be  taken  should  the 
chief  executive  fail  to  secure  cwnpliance; 
and 

(5)  The  right  of  the  recipient  to  re¬ 
quest  a  preliminary  hearing,  pursuant  to 
S  42J214,  if  the  determination  is  of  non- 
compliance  with  section  518(c)(1),  and 
a  full  hearing,  pursuant  to  §  42.215. 

§  42.211  Complianc'c  secured. 

(a)  In  the  event  a  chief  executive  se¬ 
cures  compliance  after  notice  pinrsuant 
to  S  42.210,  the  terms  and  conditiems  with 
which  the  affected  State  government  or 
unit  of  general  local  government  agrees 
to  comply  shall  be  set  forth  in  writing 
and  signed  by  the  chief  executive  of  the 
State,  by  the  chief  executive  of  such  unit 
(in  the  event  of  a  violation  by  a  imlt  of 
general  local  government),  and  by  the 
Administrator. 

(b)  Prior  to  the  effective  date  of  the 
agreement,  the  Administration  shall  send 
a  copy  of  the  agreement  to  each  com¬ 
plainant,  if  any,  with  respect  to  such  vi¬ 
olation,  and  to  the  appropriate  SPA. 

(c)  The  chief  executive  of  the  State, 
or  the  chief  executive  of  the  unit  (in  the 
event  of  a  violation  by  a  unit  of  general 
local  govenunent)  shall  file  semi-annual 
reports  with  the  Administration  detail¬ 
ing  the  steps  taken  to  comply  with  the 
agreement. 

(d)  Within  15  days  of  receipt  of  such 
reports,  the  Administration  shall  send  a 
copy  to  each  complainant,  if  any. 

(e)  The  Administrator  shall  also  de¬ 
termine  a  recipient  to  be  in  compliance 
If  it  complies  fully  with  the  final  order  or 
judgment  of  a  Federal  or  State  court, 
pursuant  to  §  42.213(a)  (2)  and  9  42.213 
(b),  or  is  found  by  such  court  to  be  in 
compliance  with  section  518(c)  (1). 

§  42.212  Compliance  not  secured. 

(a)  If,  at  the  conclusion  of  90  days 
after  notification  of  noncompliance  with 
section  518(c)  (1) : 

(1)  Compliance  has  not  been  secured 
by  the  chief  executive  of  that  State  or 
the  chief  executive  of  that  unit  of  gen¬ 
eral  local  government;  and 

(2)  An  administrative  law  judge  has 
not  made  a  determination  imder  9  42.214 
that  it  is  likely  the  State  government  or 
unit  of  local  government  will  prevail  on 
the  merits: 

the  Administration  shall  notify  the  At¬ 
torney  General  that  compliance  has  not 
been  secured  and  suspend  further  pay¬ 
ment  of  any  funds  under  the  Crime  Con¬ 
trol  Act  to  the  specific  program  or  activ¬ 
ity  in  which  the  noncompliance  has  been 
found. 

(b)  If  a  hearing  is  requested  pursuant 
to  9  42.215,  suspension  of  funds  made 
available  under  the  Crime  Control  Act 
shall  be  effective  for  a  period  of  not  more 


than  30  days  after  the  conclusion  of  the 
hearing,  or  in  the  absence  of  a  hearing 
under  9  42.215,  funds  shall  be  suspended 
for  not  more  than  120  days,  unless  there 
has  been  an  express  finding  by  the  Ad¬ 
ministrator  after  notice  and  opportu¬ 
nity  for  such  a  hearing,  that  the  recipient 
is  not  in  compliance  with  this  subpart  or 
section  518(c)(1)  of  the  Crime  Control 
Act. 

(c)  Paragraphs  (a)  and  (b)  of  this 
section  do  not  apply  to  funds  made  avail¬ 
able  under  the  Juvenile  Justice  Act.  If 
compliance  is  not  secured  within  90  days 
after  notification  of  noncompliance  with 
section  262(b),  the  Administrator  may 
suspend  approval  of  new  applications  for 
assistance  to  the  program  or  activity  de¬ 
termined  to  be  in  noncompliance  for  a 
period  of  up  to  90  days  pending  a  hearing 
under  §  42.215. 

§  42.213  Re««uniption  of  suspended 
funds. 

(a)  Payment  of  suspended  funds  made 
available  under  the  Crime  Control  Act 
shall  resume  only  if : 

(1)  Such  State  government  or  unit  of 
general  local  government  enters  into  a 
compliance  agreement  signed  by  the  Ad¬ 
ministrator  in  accordance  with  §  42211; 

(2)  Such  State  government  or  imlt  of 
general  local  government: 

(i)  Complies  fully  with  the  final  order 
or  judgment  of  a  Federal  or  State  court, 
if  that  order  or  judgment  covers  all  mat¬ 
ters  raised  by  ^e  Administrator  in  the 
notice  pursuant  to  9  42.210,  or 

(11)  Is  foimd  to  be  in  compliance  with 
section  518(c)  (1)  of  the  Crime  Control 
Act  by  such  court; 

(3)  After  a  hearing,  the  Administra¬ 
tor  pursuant  to  9  42.215  finds  that  non- 
compliance  has  not  been  demonstrated; 
or 

(4)  An  administrative  law  judge  has 
determined,  under  { 42.214,  that  It  is 
likely  that  the  State  government  or  unit 
of  local  government  will  prevail  on  the 
merits. 

(b)  Full  compliance  with  a  court  or¬ 
der,  for  the  purposes  of  paragraph  (a) 
(2)  of  this  section.  Includes  the  securing 
of  an  agreement  to  comply  over  a  period 
of  time,  particularly  in  complex  cases  or 
where  compliance  would  require  an  ex¬ 
tended  period  of  time  for  implementa¬ 
tion. 

§  42.2 1 4  Preliminary  hearing. 

(a)  Prior  to  the  suspension  of  funds 
under  $  42.212(a),  but  within  the  90- 
day  period  after  notification  under 
9  42.210,  the  State  government  or  unit 
of  local  government  may  request  an  ex- 
l>edited  preliminary  hearing  by  an  ad¬ 
ministrative  law  judge  (ALJ)  in  order 
to  determine  whether  it  is  likely  that  the 
State  government  or  unit  of  local  gov¬ 
ernment  would,  at  a  full  hearing  under 
9  42.215,  prevail  on  the  merits  (m  the 
issue  of  the  alleged  noncompliance.  • 

(b)  The  preliminary  hearing  shall  be 
initiated  within  30  days  of  request.  The 
ALJ  shall  make  his  finding  within  15 
days  after  the  conclusion  of  the  pre¬ 
liminary  hearing. 


§42.213  Full  hearing. 

(a)  At  any  time  after  notification  of 
non-c<»npliance  with  section  518(c)(1) 
under  9  42.210,  but  before  the  conclu¬ 
sion  of  the  120 -day  suspension  period 
referred  to  in  9  42.212,  or  within  30  days 
after  notification  of  non-compliance 
with  section  262(b) ,  a  State  government 
or  unit  of  general  local  govenpnent  may 
request  a  full  hearing  to  consider  the 
findings  or  determination  of  non-com¬ 
pliance  made  under  9  42.210.  The  Admin¬ 
istration  shall  initiate  the  hearing  with¬ 
in  60  days  of  request. 

(b)  Within  30  days  after  the  conclu¬ 
sion  of  the  hearing,  or,  in  the  absence 
of  a  hearing,  at  the  conclusion  of  the 
120-day  period  referred  to  in  9  42.212, 
the  Administrator  shall  make  a  finding 
of  compliance  or  non-compliance. 

( 1 )  If  the  Administrator  makes  a  find¬ 
ing  of  non-compliance,  the  Administrator 
shall: 

(1)  Notify  the  Attorney  General  in  or¬ 
der  that  the  Attorney  General  may  in¬ 
stitute  a  civil  action  under  section  518 

(c)  (3)  of  the  Crime  Control  Act; 

(ii)  Terminate  the  payment  of  funds 
under  the  Crime  Control  Act  and/or  the 
Juvenile  Justice  Act;  and 

(ili)  If  appropriate,  seek  repayment  of 
funds. 

(2)  No  order  of  the  Administrator  ter¬ 
minating,  or  refusing  to  grant  or  cim- 
tinue,  assistance  to  a  recipient  for  non- 
compliance  with  section  262(b)  of  the 
Juvenile  Justice  Act  shall  be  effective 
until  the  expiration  of  30  days  after  the 
Administration  has  filed  with  the  com¬ 
mittee  of  the  House  and  the  committee 
of  the  Senate  having  legislative  jurisdic¬ 
tion  over  the  program  or  activity  in¬ 
volved  a  full  writtoi  report  of  the  cir¬ 
cumstances  and  the  grounds  for  such 
action. 

(3)  If  the  Administrator  makes  a  find¬ 
ing  of  compliance,  paym^t  of  the  sus¬ 
pended  funds  and  reconsideration  of  ap¬ 
plications  shall  resume. 

§  42.216  Judicial  review. 

Any  State  govemm^t  or  unit  of  gen¬ 
eral  local  government  aggrieved  by  a  fi¬ 
nal  determination  of  the  Administration 
under  9  42.215  may  appeal  such  deter¬ 
mination  as  provided  in  section  511  of 
the  Crime  Control  Act,  in  the  case  of 
funds  made  available  under  that  Act,  or 
in  accordance  with  the  procedures  set 
forth  in  section  603  of  the  Civil  Rights 
Act  of  1964,  as  amended,  in  the  case  of 
funds  made  available  under  the  Juvenile 
Justice  Act. 

§  12.217  Other  actions  authorized  under 
the  Crime  Control  Act. 

(a)  The  Administrator  may,  at  any 
time,  request  the  Attorney  General  to 
file  suit  to  enforce  ctmipllance  with  sec¬ 
tion  518(c)(1)  or  section  262(b).  LEAA 
will  monitor  the  litigation  through  the 
court  docket  and  liaison  with  the  Civil 
Rights  Division  of  the  Department  of 
Justice.  Where  the  litigation  does  not 
result  in  timely  resolution  of  the  matter, 
and  fimds  have  not  been  suspended  pur¬ 
suant  to  9  42.217(b),  LEAA  will  institute 
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administrative  proceedings  unless  en¬ 
joined  from  doing  so  by  the  court. 

(b) (1)  Whenever  the  Attorney  Gen¬ 
eral  files  a  civil  action  alleging  a  pattern 
or  practice  of  discriminatory  conduct  on 
the  basis  of  race,  color,  religion,  national 
origin,  or  sex  In  any  program  or  activity 
of  a  State  government  or  unit  of  local 
govemm^t  which  State  government  or 
unit  of  local  government  receives  funds 
made  available  imder  the  Crime  Control 
Act  and  the  conduct  allegedly  violates 
or  would  violate  the  provisions  of  this 
subpart  or  section  518(c)(1)  of  the 
Crime  Control  Act  and  neither  party 
within  45  days  after  such  filing  has  been 
granted  such  preliminary  relief  with  re¬ 
gard  to  the  suspension  or  payment  of 
funds  as  may  otherwise  be  available  by 
law,  the  Administrator  shall  suspend 
further  pasnnent  of  any  fimds  under  the 
CMme  Control  Act  to  that  specific  pro¬ 
gram  or  activity  alleged  by  the  Attorney 
General  to  be  in  violation  of  the  provi¬ 
sions  of  section  518(c)(1)  of  the  Crime 
Control  Act  until  such  time  as  the  court 
orders  resumption  of  payment. 

(2)  The  Administration  expects  that 
preliminary  relief  authorized  by  this  sub¬ 
section  will  not  be  granted  unless  the 
party  making  application  for  such  relief 
meets  the  standards  for  a  preliminary 
tnjimctlon. 

(c)  (1)  Whenever  a  State  government 
or  unit  of  local  government  or  any  offi¬ 
cer  or  employee  thereof  acting  In  an  of¬ 
ficial  capacity,  has  engaged  or  Is  engag¬ 
ing  In  any  act  or  practice  prohibited  by 
section  518(c>(l)  of  the  CMme  Control 
Act,  a  civil  action  may  be  Instituted  after 
exhaustion  of  administrative  remedies 
by  the  person  aggrieved  In  an  appropri¬ 
ate  United  States  district  court  or  in  a 
State  court  of  general  jurisdiction. 

(2)  Administrative  remedies  shall  be 
deemed  to  be  exhausted  upon  the  expira¬ 
tion  of  60  days  after  the  date  the  admin¬ 
istrative  complaint  was  filed  with  the 
Administration,  or  any  other  adminis¬ 
trative  enforcement  agency,  unless  within 
such  period  there  has  been  a  determina¬ 
tion  by  the  Administration  or  the  agency 
on  the  merits  of  the  complaint.  In  which 
case  such  remedies  shall  be  deemed  ex¬ 
hausted  at  the  time  the  determination 
becomes  finaL 

(3)  The  Attorney  General,  or  a  sp>ectfi- 
cally  designated  assistant  for  or  in  the 
name  of  the  United  States  may  Intervene 
upon  timely  application  in  any  civil  ac- 
tl<m  brought  to  enforce  compliance  with 
section  518(c)  (1)  if  he  certifies  that  the 
action  is  of  general  public  Importance. 
In  such  action  the  United  States  shall  be 
entitled  to  the  same  relief  as  }f  it  had 
instituted  the  action. 

Commentary 

Section  42J0I(e).  The  compliance  en¬ 
forcement  mechanism  of  section  518(c) 
(2)  applies  by  its  terms  to  State  and  local 
governments.  The  prohibitions  in  section 
518(c)(1),  however,  apply  to  all  recip¬ 
ients  of  LELAA  asslstwce.  Accordingly, 
where  a  private-entity  which  has  received 
IJSAA  assistance  through  a  State  or  local 
unit  of  government  is  determined  by 
liBAA  to  be  in  non-compliance,  LEAA 


will  Invoke  the  section  518(c)  (2)  mecha¬ 
nism  against  the  ai^ropriate  unit  of  gov¬ 
ernment  for  its  failure  to  enforce  the  as¬ 
surances  of  compliance  given  it  by  ttie 
private  recipient,  unless  the  unit  has  ini¬ 
tiated  Its  own  compliance  action  against 
the  private  recipient.  The  fimd  termina¬ 
tion  procedures  of  section  509  will  be  In¬ 
voked  against  non-ccanplying  private  re¬ 
cipients  which  receive  assistance  directly 
frcrni  LEAA  or  through  another  private 
entity. 

Section  42.202(g) .  Section  518(c)  of  the 
Crime  Control  Act  limits  suspension  and 
terxnination  of  assistance  In  the  event  of 
noncompliance  to  the  “specific  program 
or  activity”  In  which  the  ncmcompliance 
Is  found. 

House  Report  No.  94-1155  (94th  Con¬ 
gress,  2d  Session) .  at  p.  26,  explained  this 
provision  as  follows; 

Suspension  may  be  limited  to  the  apeclllc 
program  or  activity  found  to  have  discrimi¬ 
nated,  rather  than  all  of  the  recipients’  LEAA 
funds. 

Por  exemple.  If  discriminatory  employment 
practices  In  a  city’s  police  department  were 
cited  In  the  notification,  LEAA  may  only  sus¬ 
pend  that  part  of  the  city’s  payments  which 
fund  the  police  department.  LEAA  may  not 
suspend  the  city’s  LEAA  funds  which  are 
used  In  the  city  courts,  prisons,  or  Juvenile 
Justice  agencies. 

This  passage  makes  It  clear  that  LEIAA 
need  not  demonstrate  a  nexus  between 
the  particular  project  funded  and  the  dis¬ 
criminatory  activity.  See  Lau  v.  Nichols, 
414  U.S.  563,  566  (1974). 

Sections  42.203(h)  and  42.203(e-i) . 
These  provisions  are  derived  from  28  CJPR 
42.104(b)  of  Subpart  C  of  the  Depart¬ 
ment  of  Justice  Nondiscrimination  Regu¬ 
lations.  Where  appropriate,  “sex”  and 
“religion”  have  be«i  added  as  prohibited 
grounds  of  discrimination,  and  “denial  of 
employment”  as  another  activity  within 
the  scc^  of  sections  518(c)  (1)  and 
262(b). 

Individual  projects  benefittlng  a  par¬ 
ticular  sex,  race,  or  ethnic  group  are  not 
violative  of  section  518(c),  unless  the 
granting  agency  or  the  recipient  has  en¬ 
gaged  In  a  pattern  of  granting  prefer¬ 
ential  treatment  to  one  such  groiip,  and 
cannot  justify  the  preference  on  the  basis 
of  a  cconpelUng  governmental  Interest,  In 
the  case  of  racial  or  ethnic  discrimina¬ 
tion.  or  a  substantial  relationship  to  an 
Important  governmental  function.  In  the 
case  of  sex  discrimination. 

Section  42.203(b)  (9) .  On  November  17. 
1976,  the  Depcutment  of  Justice  adopted 
as  official  pt^y  the  selection  guidelines 
proposed  by  the  Equal  Employment 
Opportunity  Coordinating  Councfl 
(EEOCC)  In  41  PR  29016  (July  14. 1976) , 
with  modification.  Since  LELAA  Is  a  com¬ 
ponent  of  the  Department,  these  guide¬ 
lines  are  now  applicable  to  the  selection 
procedures  of  LEAA  recipients.  See  ttie 
Department  of  Justice  Questions  and 
Answers  cm  the  Federal  Executive  Agency 
Guidelines  on  ELmi^oyee  Selection  Pro- 
cediues  In  42  m  3820  (January  19, 1977) 
f<Mr  a  detafled  commentary  on  the 
Gxildellnes. 

Section  42.203(c).  In  Uie  Oonference 
Report  on  the  Crime  Control  Act,  the 


managers  stated  that  “In  the  area  of 
employment  cases  brought  und^  this 
section  (518(c)  (1),  It  Is  Intended  by  the 
ccmferees  that  the  standards  of  Title  vn 
of  the  Civil  Rights  Act  of  1964  aM>ly,” 
H.  Rept.  No.  94-1723  (94th  Cong.,  2d 
Sess.)  at  p.  32. 

This  section  makes  the  LELAA  stand¬ 
ards  of  Mnjrfoyment  discrimination  con¬ 
sistent  with  those  used  by  the  Civil 
Rights  Division  of  the  Department  of 
jAistice.  It  further  clarifies  that  the  bur- 
d«\  shifts  to  the  employer  to  validate  Its 
selection  procedures  once  LELAA  has 
demonstrated  that  those  procedures  dis¬ 
proportionately  exclude  an  affected  class. 
Discriminatory  purpose  on  the  part  of  the  • 
employer,  which  must  be  shown  before 
the  burden  shifts  In  a  EV}iute^th 
Amendment  case  such  as  Washington  v. 

Davis. _ U.S. _ _  96  S.  Ct.  2040 

(1976) ,  need  not  be  shown  In  an  employ¬ 
ment  discrimination  case  brought  under 
section  518(c)  (1) . 

LELAA  will  give  siffistantial  weight  to 
the  ELqual  Employment  Opportunity 
Commission  Guidelines  on  Dlscrimlna- 
tlon  Because  of  Sex.  29  CPR  16(K.l,  et 
seq..  Discrimination  Because  of  Religion, 
29  CPR  1605.1,  and  Discrimination  Be¬ 
cause  of  Natlcmal  Origin,  29  CLFR  1606.1. 

Section  42.203(j).  SecUon  518(b)  of 
the  Chime  Contn^  Act  reads: 

Notwithstanding  any  other  provision  of 
law  nothing  contained  In  this  title  shall  be 
construed  to  authorize  the  Administration 
(1)  to  require,  or  condition  the  availability 
or  amount  of  a  gramt  upon,  the  adoption  by 
an  applicant  or  grantee  under  this  title  of 
a  percentage  ratio,  quota  system,  or  other 
program  to  achieve  racial  bcdance  or  to  elimi¬ 
nate  racial  Imbalance  In  any  law  enforce¬ 
ment  agency,  or  (2)  to  deny  or  discontinue 
a  grant  because  of  the  refusal  of  an  tq>pllcant 
or  grantee  under  this  title  to  adopt  such  a 
ratio,  system,  or  other  program. 

In  commenting  on  the  Crime  Control 
Act  of  1976,  Senator  Roman  Hruska  of 
Nebraska  explained  the  difference  be¬ 
tween  quotas  and  goals  and  timetables  as 
follows: 

Section  618(b)  of  the  act  prohibits  the 
setting  of  quotas.  This  provision  was  un¬ 
changed.  and  this  provlsl<m  will  still  bind  the 
Administration. 

LEAA  does  have  an  affirmative  obligation 
imder  this  law  to  seek  to  eliminate  discrimi¬ 
natory  practices,  voluntarily.  If  possible,  prior 
to  resorting  to  fund  termination.  LEAA  can 
request  that  a  recipient  eliminate  the  effect 
of  past  discrimination  by  requiring  the  re- 
c4>ient  to  commit  itself  to  goals  and  tlmeia- 
bles.  The  formulation  of  goals  is  not  a  quota 
prohibited  by  section  618(b)  of  the  act.  A 
goal  Is  a  numerical  objective  fixed  realisti¬ 
cally  In  terms  of  the  number  of  vacanclee 
expected  and  the  number  of  qualified  appli¬ 
cants  available.  Factors  such  as  a  lower  at¬ 
trition  rate  than  expected,  bona  fide  fiscal 
restraints,  or  a  lack  of  qualified  applicants 
would  be  acceptable  reasons  for  not  meeting 
a  goal  that  has  been  established  and  no 
sanctions  would  accrue  under  the  program. 
Ocmg.  Rec.  S.  17320  (September  30, 1976,  dally 
ed.). 

See  also  the  Equal  ELmpk>yment  Op¬ 
portunity  Coordlnattng  OouncU  Polky 
Statement  (xi  Affirmative  Action  Pn>- 
gramA  for  State  and  Local  Govemmenk 
Agencies,  41  PR  38816  (September  IX 
1976). 
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Section  42.204.  All  gi’antees  and  sub¬ 
grantees  must  make  tlie  assurances  found 
in  paragraph  (a).  Only  State  and  local 
units  of  goveiiiment  and  agencies  thereof 
must  make  the  assurance  foimd  In  pcura- 
graph  (b),  since,  as  explained  tn  the 
commentary  on  §  42.202(h) ,  the  enforce¬ 
ment  provisions  of  section  518(c)  (2)  ap¬ 
ply  only  to  governmental  recipients. 

Section  42.205ia).  Where  information 
available  to  the  Administration  clearly 
and  convincingly  demonstrates  that  the 
complaint  is  frivolous  or  otherwise  with¬ 
out  merit,  the  complaint  will  not  be  in¬ 
vestigated,  and  the  complainant  will  be 
so  advised. 

Section  42.205(b).  A  one-year  statute 
of  limitations  is  impK)5ed  to  ensure  that 
LEAA  will  be  devoting  its  resources  to  the 
resolution  of  active  issues,  and  to  maxi¬ 
mize  the  possibility  that  necessary  wit¬ 
nesses  and  evidence  are  still  available. 

Examples  of  good  cause  which  would 
clearly  warrant  an  extension  of  the  filing 
period  are  a  stat«nent  from  the  com¬ 
plainant  stating  that  he  or  she  was  un¬ 
aware  of  the  discrimination  until  after 
a  year  had  passed,  or  that  he  or  she  was 
not  aware  that  a  remedy  was  available 
through  LEAA. 

Section  4220S(c)  (1) .  Jiuisdlctlon  ex¬ 
ists  if  the  complaint  alleges  discrimina¬ 
tion  on  a  ground  prohibited  by  section 
518(c)  (1)  or  section  262(b) ,  and  the  re¬ 
spondent  named  in  the  complaint  is  a 
current  recipient  of  LEAA  assistance. 

Section  42.205(c)  (3) .  The  timetables 
set  forth  in  §  42.205(c)  (3)  are  intended 
to  apply  not  only  to  future  complaints 
received  by  LEAA,  but  a  backlog  of  ap¬ 
proximately  300  complaints  as  well.  Every 
complaint  in  the  backlog  will  be  treated 
as  received  on  the  date  these  regulations 
are  published  as  final.  LEAA  anticipates 
that,  once  the  backlog  is  fully  disced 
of  the  timetables  will  be  significantly  re¬ 
duced  further. 

Prior  to  a  determination  of  non-com¬ 
pliance,  IiEAA  will  attempt  to  negotiate 
voluntary  compliance  only  during  the  30- 
day  period  following  receipt  of  the  Ad¬ 
ministration’s  preliminary  findings,  and 
only  at  the  request  of  the  recipient,  as 
provided  in  $  42.205(c)  (3).  If  a  deter¬ 
mination  of  non-compliance  is  made, 
LEAA  will  participate  in  volimtary  com¬ 
pliance  efforts  during  the  90-day  period 
following,  the  letter  sent  to  the  chief 
executive(s)  under  §  42.210. 

Sections  42.205(c)  (3)  and  (4)  and 
42.206(e).  LEAA  proposes  to  notify  the 
appnH>riate  chief  executive(s)  of  its  rec¬ 
ommendations  during  the  volimtary  res- 
^utlon  phase  of  both  the  complaint 
investigation  and  compliance  review 
process.  LEAA  expects  that  the  early  in- 
vtdvement  of  the  chief  executive  will 
often  expedite  the  resolution  of  issues. 

Section  4220S(c)(5).  LEAA  will  ini¬ 
tiate  an  investigation  if  the  litigation 
discussed  in  this  subparagraph  becomes 
protracted  or  apparently  will  not  resolve 
the  matter  wlUiin  a  reasonable  time. 

Section  42.205(c)  (8) .  In  order  to  effec¬ 
tively  utilize  the  resources  of  other  agen¬ 
cies,  and  to  avoid  chvllcatimi  of  effort, 
LEAA  may  request  another  agmcy  to  act 
on  a  particular  complaint.  LEAA  expects 


this  practice  to  be  limited,  and  will  at¬ 
tempt  to  ensure  that  any  cooperative 
agreement  readied  with  another  agency 
is  consistent  with  the  timetables  set  forth 
in  §  42.205(c). 

Section  42.206(a) .  LEAA  recognizes  the 
practical  impossibility  of  reviewing  the 
compliance  of  each  of  its  more  than 
39,000  recipients.  The  regulations  seek  to 
expedite  the  review  process  by  reducing 
its  length  and  narrowing  its  focus.  Com¬ 
pliance  reviews  may,  in  some  instances, 
be  limited  to  specific  employment  prac¬ 
tices,  or  other  functions  of  a  recipient, 
that  appear  to  have  the  greatest  adverse 
impact  on  an  affected  class. 

LEAA  will  also  continue  its  practice  of 
making  pre-award  desk  audits  of  all  dis¬ 
cretionary  grants  awarded  by  LEAA 
which  amount  to  $500,000  or  more.  If  the 
audit  reveals  a  significant  potential  for 
discrimination  in  employment  or  services, 
the  recipient  will  be  scheduled  for  a  com¬ 
pliance  review. 

Section  42.206(b).  The  factors  listed 
will  be  considered  ciunulatively  by  LEAA 
in  selecting  recipioits  for  reviews.  LEAA 
will  consider  data  from  all  sources,  in¬ 
cluding  Information  provided  by  both  in¬ 
ternal  and  external  auditors. 

Section  42.207.  Section  42.106  of  Sub¬ 
part  C  requires,  among  other  things,  that 
a  recipient  must  keep  such  records,  and 
submit  such  rep>orts  as  the  granting 
agency  may  determine  to  be  necessary  in 
order  to  evaluate  the  recipient’s  com¬ 
pliance.  Each  recipient  must  also  permit 
access  by  resp<msible  ofBclals  during 
normal  business  hours  to  such  rec(x*ds  as 
may  be  pertinent  to  an  evaluation  of 
compliance. 

Section  42.210(a)  (2) .  Section  262(b)  of 
the  Juvenile  Justice  Act  requires  the  non¬ 
discrimination  provision  of  the  Act  to  be 
enforced  “in  accordance  with  Sectimi  603 
(sic:  602) ”  of  'ntle  VI  of  the  ClvU  Rights 
Act  of  1964.  That  section  provides  a  dif¬ 
ferent  enforcement  procedure  Uian  sec¬ 
tion  518(c)  (2)  of  the  Crime  Control  Act. 
Where  possible,  the  regulations  have 
made  the  two  procedures  consistent. 
Where  they  cannot  be  harmonized,  the 
regulations  explain  the  separate  require¬ 
ments.  See,  e.g.,  S  42.212(c)  and  §  42.215 
(b)(2). 

The  enforcement  procedure  for  non- 
compliance  with  section  262(b)  will  be 
initiated  by  a  determination  of  non- 
compliance  by  the  Administration  (after 
an  Investigation)  and  a  letter  to  the 
appropriate  chief  executive  (s).  See 
S  42.210(a)  (2).  A  finding  by  a  Federal 
or  State  court  or  Federal  or  State  ad¬ 
ministrative  agency  will  not  trigger  the 
notification  letter.  The  contents  of  the 
notification  letter  are  set  forth  in 
§  42.210(f). 

Compliance  will  be  secured  in  the 
same  manner  as  compliance  with  section 
518(c)(1).  See  §  42.211. 

Pending  a  full  hearing  on  the  issue 
of  non-conqiliance,  LEAA  cannot  sus¬ 
pend  active  funding  to  a  recipient  of 
Juvenile  Justice  Act  funds.  LEAA  may 
only  suspend  approval  of  new  applica¬ 
tions  for  assistance  to  the  progn’am  or 
activity  determined  to  be  in  non-com¬ 
pliance,  for  up  to  90  days  pending  the 


hearing.  See  S  42.212(c).  Because  active 
funding  is  not  suspended,  the  opportu¬ 
nity  to  request  a  preliminary  hearing  is 
not  provided  to  Juvenile  Justice  Act 
recipients. 

After  a  full  hearing,  if  requested 
within  30  days  after  notification  of  non- 
compliance,  the  Administrator  will  make 
a  final  determination  of  compliance  or 
non-compliance.  If  a  determination  of 
non-compliance  is  made,  no  funding  can 
be  terminated  until  the  expiration  of 
30  days  after  the  Administration  files  a 
full  written  report  of  the  circumstances 
and  groimds  for  the  determination  with 
the  appropriate  Congressional  commit¬ 
tees.  This  provision  is  mandated  by  sec¬ 
tion  602  of  Title  VI  of  the  Civil  Rights 
Act  of  1964.  See  §  42.215(b)  (2) . 

The  final  determination  may  be  ap¬ 
pealed,  as  provided  in  section  603  of 
Title  VI  (see  §  42.216) . 

Section  42.210(b).  Upon  receipt  of  the 
publications  listed,  LEAA  will  review  the 
case  reports  for  findings  that  may  be 
violations  of  section  518(c)(1).  In  the 
case  of  the  West  Publishing  Company 
reporters,  LEAA  will  consult  the  topic 
"Civil  Rights”  in  the  Key  Number  Di¬ 
gests  contained  In  the  advance  sheets. 

Section  42.210(e).  This  subsection  sets 
forth  the  ^minimum  procedural  safe¬ 
guards  that  LEAA  would  require  of  an 
administrative  hearing  to  assure  that 
the  process  was  consistent  with  the  Ad¬ 
ministrative  Procedure  Act.  The  suflB- 
ciency  of  other  procedures  that  may 
vary  in  form  but  insure  due  process  and 
the  same  opportunity  for  a  fair  hearing 
of  both  parties’  evrldence  will  be  deter¬ 
mined  by  LEAA  on  a  case-by-case  basis. 

The  Administration  will  compile  a  list 
of  State  agencies  whose  procedures  have 
been  found  consistent  with  the  Admin¬ 
istrative  Procedure  Act,  and  a  list  of 
State  agencies  whose  procedures  have 
been  found  inconsistent.  When  a  finding 
of  an  agency  not  on  either  list  is  re¬ 
ceived,  the  Administration  will  attempt 
to  reliably  determine  the  procedures 
used  to  render  the  findings. 

Section  24211(a).  Although  the  sig¬ 
nature  of  the  appropriate  chief  execu¬ 
tives  are  ultimately  required  on  the 
compliance  agreement,  these  regulations 
do  not  preclude  them  from  delegating 
the  responsibility  for  securing  compli¬ 
ance  during  the  90-day  period  following 
notification,  to  State  or  l<x:al  adminis¬ 
trative  or  human  rights  agencies  under 
their  respective  authority.  A  compliance 
agreement  may  be  an  agreement  to 
comply  over  a  period  of  time,  particu¬ 
larly  in  complex  cases  or  where  compli¬ 
ance  would  require  an  extended  period 
of  time  for  implementation. 

Section  42.211(b).  The  regulations  re¬ 
quire  that  a  copy  of  the  proposed  com¬ 
pliance  agreement  be  sent  to  the  com¬ 
plainant,  if  any,  before  the  effective 
date  of  the  agreement.  Although' the 
Act  would  permit  a  copy  to  be  sent  as 
late  as  the  effective  date,  LEAA  be¬ 
lieves  the  compliance  agreement  would 
be  more  likely  to  resolve  all  c<mcems 
and  discourage  litigation  if  the  com¬ 
plainant’s  views  were  considered  before 
it  took  effect. 
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Section  42.212  tb).  An  example  of  a 
case  where  compliance  would  require  an 
extended  period  of  time  for  implemen¬ 
tation  would  be  a  court  order  setting  a 
goal  of  five  years  for  an  employer  to 
raise  the  percentage  of  minorities  in  its 
workforce  to  parity  with  the  percentage 
of  minorities  in  the  relevant  geographi¬ 
cal  labor  force. 

Section  42.215.  The  full  hearing  will 
be  conducted  in  accordance  with  the 
liEAA  Administrative  Review  Proce¬ 
dures,  28  CFR  18.1,  et  seq. 

Section  42.217(a).  Congressman  Peter 
Rodino,  Chairman  of  the  House  Jtidi- 
ciary  Committee,  Indicated  in  his  com¬ 


ments  on  ttie  proposed  regulations  in  a 
letter  to  the  LEAA  Administrator  dated 
December  20,  1976,  that  “the  Commit¬ 
tee  intentionally  omitted  the  word  ‘refer' 
from  the  law  to  ensure  that  LEAA  would 
always  retain  administrative  Jurisdiction 
over  a  complaint  filed  with  them.  It  is 
not  appropriate  for  LEAA  to  refer  cases 
to  the  Civil  Rights  Division  or  other  Fed¬ 
eral  or  State  agencies  without  monitor¬ 
ing  the  c£«e  for  prompt  resolution.” 

Section  42217(c)  (2) .  The  exhaustion 
of  administrative  remedies  at  the  end 
of  60  days  (imless  the  Administration 
has  made  a  determination)  does  not  limit 


LEAA’s  authority  to  investigate  a  com¬ 
plaint  after  the  expiration  of  that  pe¬ 
riod.  LEAA  will  continue  to  investigate 
the  complaint  after  the  end  of  the  60- 
day  period,  if  necessary.  In  accordance 
with  the  provisions  of  Section  42.205. 

The  provision  for  attorney’s  fees  in 
section  518(c)  (4)  (B)  of  the  Crime  Con¬ 
trol  Act  is  not  recited  in  the  regulations 
because  it  does  not  affect  the  authority 
or  actions  of  the  Administration. 

Richard  W.  Velde. 

Administrator. 
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